United States Court of Appeals 
for the Second Circuit 



APPENDIX 



ONLY COPY AVAILABLE >7 4 Q1 A 1 

ORIGINAL j 

United States Court of Appeals 

FOR THE SECOND CIRCUIT 


D-Z INVESTMENT COMPANY, 

PI a inti ff-A ppellee, 

against 

ROBERT E. HOLLOWAY, MELVIN S. TAUB, MAU¬ 
RICE J. BRICK, PETER E. SIMON, NORMAN 
BRASSLER, CHARLES CILLER, HERBERT E. 
HARPER, Dr. GORDON McKlNLEY, JAMES R. 
MOSELEY, TIT, JACK G. TaYLOR and DALLAS S. 
TOWNSEND, Jr., 

Def e n da nts-* 1 ppellan ts, 


NJB PRIME INVESTORS, 


and 


Defendant, 


SECURITY MANAGEMENT CO., INC., CANTOR, 
FITZGERALD & CO., INC., BRUCE R. DAVIS, 
JEROME ZIMMERMAN, RALPH M. BECKER, SAUL 
BECKER, BERNARD KROLL, MAX SOPIITER, 
HAROLD LEVOW, HAROLD B. LEVIN, HARVEY 
JACOBSON, SEYMOUR WEINBERG and RONALD 
D. FEINMAN, 

Additional Defendants 
to Counterclaims. 


On Appeal from the United States District Court 
for the Southern District of New York 


JOINT APPENDIX 
Volume III 

Page* A1297 to A1775 



Wachtell, Lipton, Rosen & Katz 
Attorneys for Defendants-Appellants 
299 Park Avenue 
New York, New Y'ork 10017 


Rubin Wachtel Baum & Levin 
Attorneys for Plaintiff-Appellee 
598 Madison Avenue 
New York, New York 10022 


ONt’U-tOPY AVAILARi e 


PAGINATION AS IN ORIGINAL COPY 


INDEX 

Page 

Docket Entries. Al 

Verified Complaint. A4 

Decision on Motioi. for Preliminary Injunction.. A20 

Answer and Counterclaims. A26 

Reply to Counterclaims. A58 

Order to Show Cause. A69 

Affidavit of Bertram M. Kantor in Support 
of Motion. A7 2 

Exhibit A—Letter of Intent Between Davis 
and Silverstein. A108 

Exhibit B—Orbe Letter Dated March 19, 1974. A110 

Exhibit C—Schedule 13D Filing of D-Z. Alll 

Exhibit D—Amendment No. 1 to Schedule 13D.. A122 

Exhibit E--Amendment No. 2 to Schedule 13D.. A126 

Exhibit F—Amendment No. 3 to Schedule 13D.. A129 

Exhibit G—Private Placement Memorandum.A132 

Exhibit H--Summary List of NJB Stockholders. A158 

Exhibit I—Summary List of NJB Stockholders. A165 

Affidavit of Allen Maki in Support of Motion... A166 

Affidavit of Herbert M. Wachtell in Support 
of Motion. A168 

Supplemental Affidavit of Bertram M. Kantor 
in Support of Motion. A171 

Exhibit A--Amendment No. 4 Dated July 17, 

1974. A206 

Exhibit B--Amendment No. 5 Dated July 19, 

1974. A209 

















ii 

Index 

Page 

Exhibit C—Formal Commitment Letter. A213 

Exhibit D—Letter from Davis to Becker. A221 

Exhibit E—Letter from Cantor, Fitzgerald 
to Plaintiff. A225 

Exhibit F--Report. A226 

Exhibit G--Report. A227 

Exhibit H—Report. A228 

Exhibit I—Report. A229 

Exhibit J—Report. A230 

Exhibit K—Summary Shareholder List.A231 

Exhibit L--Summary Shareholder List.A232 

Affidavit of Bruce R. Davis in Opposition to 
Motion. A239 

Exhibit A--List of Security Management's 
Shareholders. A280 

Exhibit B—D-Z's Schedule 13D. A281 

Affidavit of Joseph B. Russell in Opposition 
to Motion. A314 

Exhibit A--Page 628B of Martindale-Hubbell 1 s 
Law Directory [1974]. A343 

Affidavit of William P. Miller in Opposition 
to Motion. A344 

Opinion and Order of Wyatt, J. A354 

Notice of Appeal. A368 





















iii 

Index 

Page 

Excerpts from Depositions: 

Jerome Zimmerman.> a371 

Lawrence F. Orbe, III. A513 

Bruce R. Davis. A712 

William Schwartz. A994 

William P. Miller. A1163 

Harold B. Levin. A1297 

Bernard Kroll. A1429 

Max Sophier. A1504 

Harold A. Levow. A1527 

Harvey Jacobson. A1593 

Seymour P. Weinberg. A1656 

Excerpt from Defendant Trustees' Exhibit 7-- 
Letter from William P. Miller of Cantor, 

Fitzgerald & Co. to Bruce R. Davis Dated 

April 25, 1974. A1728 

Defendant Trustees' Exhibit 10—Securities 
and Exchange Commission, Form 3, Initial 
Statement of Beneficial Ownership of 
Securities. A1730 

Defendant Trustees' Exhibit 18—Davis Guaranty 
of Loan from Columbia National Bank to D-Z 
Investment Company. A1732 

Defendant Trustees' Exhibit 19—Statement of 
Purpose of a Stock Secured Extension of 
Credit by a Bank (Federal Reserve Form U-l).. A1733 

Defendant Trustees' Exhibit 20--Single Pay¬ 
ment Demand Note and Security Agreement. A17 35 

Defendant Trustees' Exhibit 21--Affidavit 
of Bruce R. Davis. A1736 


















IV 


Index 


Page 


Defendant Trustees' Exhibit 22—Letter from 
Georgeson & Co. to Bruce R. Davis of D-Z 
Investment Company Dated May 28, 1974. A1745 

Defendant Trustees' Exhibit 25—Letter from 
Bruce R. Davis to Morgan Guaranty Trust 
Company dated March 15, 1974. A1747 

Defendant Trustees' Exhibit 28—Letter from 
Lawrence Orbe of Cantor, Fitzgerald & Co. 
to Bruce R. Davis Dated March 22, 1974. A1751 


Defendant Trustees' Exhibit 30—Letter from 
William P. Miller of Cantor, Fitzgerald & 

Co. to Bruce R. Davis Dated April 16, 1974... A1753 

Defendant Trustees' Exhibit 34—Letter from 


Bruce R. Davis to Columbia National Bank 
of Chicago Dated June 18, 1974. A1754 

Defendant Trustees' Exhibit 35—D-Z Invest¬ 
ment Company Justomer's Agreement with 
Cantor, Fitzgerald & Co., Inc. A1755 

Exhibit 4 — D-_, Investment Company, $50,000 
6% Promissory Note Purchased by Harold B. 

Levin on April 29, 1974... A1757 


Excerpts from Exhibit 14—D-Z Investment 
Company, $50,000 6% Promissory Note Pur¬ 
chased by Bernard Kroll on April 30, 1974.... A1764 


Excerpts from Exhibit 15—D-Z Investment 
Company, $50,000 6% Promissory Note Pur¬ 
chased by Bernard Kroll on May 16, 1974.A1766 

Excerpts from Exhibit 16—D-Z Investment 
Company, $50,000 6% Promissory Note Pur¬ 
chased by Max Sophier on April 30, 1974.A1768 


Excerpts from Exhibit 19—D-Z Investment 
Company, $50,000 6% Promissory Note Pur¬ 
chased by Harold A. Levow on April 30, 1974.. A1770 











V 


Index 


Page 

Excerpts from Exhibit 22—D-Z Investment 
Company, $50,000 6% Promissory Note Pur¬ 
chased by Harvey Jacobson on April 30, 

1974...A1772 

Excerpts from Exhibit 26—D-Z Investment 
Company, $50,000 6% Promissory Note Pur¬ 
chased by Seymour P. Weinberg on May 8, 

1974. A1774 






% 





A 1*21)7 

EXCERPTS FROM DEPOSITION OF HAROLD B. LEVIN 


IN 

FOR 


THE UNITED STAR T - S lUSTUICi CC*r 7 
THE SOUTHERN DISTRICT OF IF/-’ YORK 


D-Z INVESTMENT COMPANY, > 

Plaintiff, ) 

) 

-vs - ) 

) 

RODERT E. HOLLOWAY, MELVIN ) 
S. TAUB, MAHRICE J. BRICK, ) 
PETER E. SIMON, NORMAN ) 

ERASSLER, CHARLES GILLSR, ) 
HERBERT E. HARPER, DR. GORDON) 
McKINLEY, JAMES R. MOSELEY, ) 
III, JACK G. TAYLOR, DALLAS ) 
S. TOWNSEND, JR. and NJP* ) 

PRIME INVESTORS, ) 

Defendants. ) 


CIVIL ACT >. 01? 

NO. 74 Civ. 2379 
(i r>w) 


Deposition of HAROLD B. LEVIN, M. 0., 
taken by the Defendantr,, purcuant to no' ? 'o 
end subpoena and the Federal Rules of Civil 
Procedure, before Forrest M. Brown and 
Stuart S. Huseby, Court Reports and Notarise 
Public, at 2700 First National Bank Tower, 
Atlanta, Georgia, on the 18th day of July, 
1974, commencing at the hour of 10:15 u.m. 
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Excerpts from Deposition of Harold B. Levin 


APPEARANCES OF COUNSEL: 

For the Plaintiff: 

For the Individual 
Defendants: 

For the Defendants 
Security Manage¬ 
ment and Ralph 
Becker: 

For the Defendant 
NJB Prime Investors 

/ 

For the Deponent: 


? 


STEPHEN A. MARSHALL, Es M , 
PETER D. McKENNA, Esq. 

S. ALAN COHN, Esq. 

DAVID PARKER, Esq. 

S. JARVIN LEVINSON, Kr.n. 
HUGH W. GIBER?, Esq. 

DAVID ROSS, Esq. 


HAROLD B. LEVIN, M. D., 

being first duly sworn, was examined and deposed .is 
follows: 


* * * 


3 * * * 


EXAMINATION 

BY MR. McKENNA: 

Q First of all, would you tell me your full 

name? 


A 


Harold B. Levin 


a i2ini 

Excerpts from Deposition of Harold B. Levin 

Q And what Is ycur pretent address? 

A Homo or occupation? 

Q Residence address. 

A 113 Valley Road, N. W., Atlanta. 

Q And do you have on office here In Atlanta? 

A Yes. 

Q And where is that? 

A 1293 Peachtree Street. 


Q ''Sy Mr. McKenna) Mr. Levin, what is your 

occupation? 

A Physician. 

Q And do you have any area of trecializacion? 

A Dermatologist. 

Did there come a time when you purchased 


Q 
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P 

a note of D-Z Investment Company? 

A Yes. 

Q And do you have that note with you? 

A No. 

* * * 
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noies, since I hove anced hi*-' -1 ii u: 
the note he purchased frov. D-Z. 

THE WITNESS; Repeat Lou question. 

Q (By Mr. McKenna) At or about -- at. or 

before the time that you received the note vhlch you 
purchased from D-Z Investment Company, did you recuvt 
any other documents pertaining to that note? 

MR. MARSHALL; I am going to object 
again to documents pertaining to the note. 

What does that mean? 

MR. McXEUNA: That meats any documents 
which related to the notes, which di.scu.c 50 d 
the note, which in any way pcr.-.ained to the 
note, which you in any way understood per¬ 
tained to the note. 

THE WITNESS: There wore several 
papers with the promissory note, and I don't 
recall the exact contents and whether it 
was about four pages or twelve pages I 
don't know. I just briefly glanced at it. 

MR. GIBERT: Dr. Levin, answer the 
question and then stop, so that: we ceil 
move along, please. 

Q (By Mr. McKenna) Did yon receive any o £ 

the other papers that you Just testified about before 
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you received the promissory nota that jot: had vxc«..ut-\d? 
A I don’t recall. 

Q You don’t recall one vay or the other? 

A Don’t recell. X receive a lot of notes, 

a lot of papers, I don’t put down the exact time, I 
don’t recall. 

Q Can you tell me the date that you purchaeci 

the note of D-Z Investment Company? 

A April the 29th. I happened to -- 
MR. GIBERT: That is sufficient, 

April the 29th. 

Q (By Mr. McKenna) Any documents th: t you -- 

did you receive prior to that date any documentr 

relating to your -- 

MR. GIBLRT: I will object to that. 

He has already said he doesn't know whether 
he received documents before or after the 
purchase of the note. 

MR. McKENNA: Well, I am trying to 
be very sure that I have covered the area, 
and I would also request, Mr. Gibert, that 
you let ne finish my question before you 
state your objection. 

MR. GIBERT: Excuse me. 

Q (By Mr. McKenna) Do you recall now having 
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received I will withdraw the ques tion . V/| c - 

you obtain that note on April 20th? 

A At my hor»e. 

Q And how did it get there? 

A Mr. Zimmerman came to my home at my reqvt:&l 

Q And did you execute the note on that date? 

I withdrav; the question. 

The Mr. Zimmerman v:ho delivered the note 
to your house was Jerome Zimmerman? 

A Yes, sir. 

Q Was anybody else present when he d?H y'oxvy 

the note? 

A They were in the home but I don't know -- 

Q No, present, I mean wote in the room when 

Mr. Zimmerman delivered the note? 

A No. 

Q At the time he delivered the note, do you 

recall whether you executed or signed any documents? 

A I signed a check before ho delivered me 

anything. 

MR. GIBERT: Excube me. 

THE WITNESS: I think at least at the 
time 1 didn't receive anything until I signed, 
at least -- whet is your question? 

MR. GIBERT: Dr. Levin, he asked you -- 
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Q (By Mr. McKenna) He delivered you e e 

in your home on April 29th, what I am asking y uv. vs 
at that time did you sign anything? You have Ventlfie 
you signed a check before anything, I am asking at 
that time did you sign a receipt, any letter or any 
other documents on the date that you obtained the note. 

MR. GIBERT: Now, let me just say 
to the witness, the answer to that question 
is either yes, you did, or no, you didn't, 
or you do not recall. Do not discuss things 
that you signed either before you after. 

He ha3 asked at that particular time. 

THE WITNESS: All right. Now, repeat 
your question. 

Q (By Mr. McKenna) At the time, on the day 

that Mr. Zimmerman delivered the note to you at your 
house on April 29th, did you at that time sign any 
documents in connection with the delivery of the 
note to you? Did you sign any documents that Mr. 
Zimmerman brought to you? 

A I don't recall. 

Q You don’t recall having signed any docu¬ 

ments? 

A Well, I signed a check, to me, that is a 

document, too. I don’t know what you call a document 











1 
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Q I um saying at that tir. 2 . tbr.t vary day, 

you have Indicated you signed the check previously. 

A I am confused. I remember signing r. check, 

and I know the date of the check. 

Q What Is the date of the check? 

A April the 29th. 

Q Did you sign the check while Mr. Zinr.ormen 

was there? 

MR. GIBERT: He has already testified 
he signed It before. 

TI1E WITNESS: I signed it before I had -- 
Q (By Mr. McKenna) Did yoc deliver the 

check to Mr. Zimmerman at the time he brought you the 
notes or previously? 

A Previously. 

Q But on the same day? 

A (Nodding affirmatively.) 

Q And where did you deliver the check to 

Mr. Zimmerman? 

MR. GIBERT: Excuse me. Let me say 
Dr. Levin answered that question with a 
nod of the head. Dr. Levin, you cannot -- 
the court reporter does not take nods. 

They ignore them completely really. 

MR. McKENNA: Wall, what was the 
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question? 

(The question \m a rend by the reporter.) 

Q (By Mr. McKenna) When you nodded, you 

meant yes? 

A Yes. 

Q And my question, pending question Is, wher 

did you deliver the check to Mr. Zimmerman? 

A At my home. I called him to come -- well, 

that's all right. 

Q Mr. Zimmerman come to your home more thru 

once on that day? 

A I don't recall. 

Q When did you first hear of either D-Z 

Investment Company or the venture in which you now 
D-Z Investment Company is engaged? 

MR. MARSHALL: I am objecting to the 
form of the question, specifically to the 
use of the term "venture." 

MR. GIBERT: Yes, I would object and 
ask that you clarify what you mean by the 
venture that D-Z i3 now engaged in. 

MR. McICEIIKA: Whatever activity, 
business activity, that D-Z is now engaged 
in. 


MR. MARSHALL: Sounds like a double- 
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barrel question. Why don’t: you take it In 
segments? 

I 

MR. McKENHA : Well, because I want j 

to know whatever he heard first. 

Q (By Mr. McKenna) When did you first hoar 

of D-Z Investment Company? 

A I don't recall the exact date, but it muat 

I don't recall the exact date. 

Q Well, was it before April 29tli? 

A Yes. 

Q You recall how much before April 29th? 

A Perhaps several weeks, several months, a 

month or several weeks. I don't believe 1 -- I 
really don't recall. I don't keep the exact date. 

MR. GIBERT: Dr. Levin, don't Just 
speculate at large. If you can remember 
with reasonable accuracy, testify to that 
effect, but don't just -- 

THE WITNESS: It was before April 
29th, but I can't -- I don't recall. 

Q (By Mr. McKenna) When you said initially 

you thought several weeks, was It more than a few 

days? 

MR. MARSHALL: I am going to object 
to the question. I believe the witness has 
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said he doesn't recal i . 

TITS WITNESS: I don't recall. 

HR. McKEKNA: I an entitled to inquire 
as to exactly what he recalls. 

MR, MARSHALL: I believe he answered 
your question just nov;. 



1 


Q 

Company? 

A 
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And bow did you firr.t hear of U-Z Invc!. w .if | 

| 

Sometime in the discussion with Mr. ZJ-.wru.cn. 

i 

Q Are you finished with your answer? 

A Yes. 

! 

Q And where was that discussion? j 

A Mr. Zimmerman is a -- 

MR. GIBERT: Excuse me. The question 
was where was the discussion. 

THE WITNESS: I don't recall where. 

Q (By Mr. McKenna) Was the discussion in 

person or by telephone? 

A Oh, in person. 

Q And was the reason for your being with Mr. 

Zimmerman to discuss D-Z Investment Company, or was it 
for some other purpose, and this just came up? 

A For some other -- Just social purposes and 

this happened to come up. 

Q Was anybody else present during the course 

of the discussion with Mr. Zimmerman about D-Z Invest¬ 
ment Company? 

A I don't recall. 

Q Is it that you don't recall anybody else 

being present? 


25 


MR. GIBERT: Excuse me 






A i:iiO 

Excerpts from Deposition of Harold B. Levin 

THE WITNESS: It war- p. cod;.} 
function. We were c'c Lo:no sort of. social 
function, but I don't recall anyone be in:; 
prccent. 

Q (By Mr. McKenna) Just during the diseuasioi 

I'm not talking about at the social function. 

A fo ciy knowledge, no one was present, just 

he and I. 

Q In that discussion, did Mr. Zimmerman 

mention D-Z Investment Company by name? 

A Yes, he did. 

Q Did he tell you at that time that D-Z 

Investment Company had already been fenced? 

MR. GIBEP.T: If you recall. Don't 
speculate. 

THE WITNESS: I don't recall. 

Q (By Mr. McKenna) Prior to that discussion 

which you have just related you had with Mr. Zimmerman, 
had you been approached by anybody elce with respect 
to a possible investment of the nature which you have 
ultimately made in D-Z Investment Company? 

A No. 

Q Did you have more than one discussion with 

Mr. Zimmerman concerning your proposed investment in 
D-Z Investment Company? 
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HR. G115ERT: p xf.i’t.c me , let bc - - j 

I believe he has testified, arid I believe 
the evidence is that he has a rote. Arc 

» 

you u.-iing the expression "an investment" -- 
if that is intended to convey any value -- 
MR. KcKENHA: I n« using the term 
"investment" when I say -- 

i 

MR. GIEERT: lie purchased a note. I 

I 

MR. McKEUKA: The note. 

i 

MR. GIBERT: You understand when he { 

i 

I 

refers to investment he is referring to that 

I 

note thAt you purchased? 

THE WITNESS: The note. 

Q (Ry Mr. McKenna) Yes. For the time being, 

I mean the note. 

A How, you asked me whether we had more than 

one discussion? 

Q Yes, other than the first discussion which 

you related you had the time which you don't recall and j 

i 

i 

the day that he delivered you the note, in between those 
two dates, did you have any discussJLons with Mr. 
7im,.iennnn about this potential investment? 

A A casual mention. I was treating him 

professionally at the time. There could have been some 
word dropped about it. I really can't recall, but I 
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wa3 treating him professionally for a skin disease. j 

Q Do you recall any specific eitfcuocJone 

I 

other than the first one and the time he delivered the 

note? I 

I 

I 

A I don't specifically recall other than a 

haphazard mention. 

0 Did you ever have any discussions with 

i 

anybody else concerning potential investments of D-Z 

i 

Investment Company prior to the date that you actually 
purchased the note? 

MR. GIBERT: Mr. McKenna, I am 
going to object to your continual reference 
to this note as an investment. It is a 
note. He purchased a note. You are 
talking about potential investments in 
D-Z that may possibly refer to something 
else. If you are asking about the note -- 
MR. McKENNA: Okay. 

MR. GIBERT: -- I wish ycu v/ould 
refer to the note. 

Q (By Mr. McKenna) About your purchasing a 

note of D-Z Investment Company. I will amend ray quescirn 
to say, did you -- 

A Prior to my investment? 

Q From the time Mr. Zimmerman first broached 
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the sub joct with you until /prll 2Si:h when you actual]*/ 
purchased the note, did you have u<*y diccur cions wj th 
anybody else concerning the potentiality of your 
purchasing a note of D-Z Investment Company? 

A I did not. 

Q Do you recall the nature of the social 

event at which you had this first discussion with Mr. 
Zimmerman? 

A I don't. 

Q Do you recall where it was? 

A There was several parties. His daughter 

was recently married and, ycu know -- so the answer is 
I don't recall. There were several times we were 
together, a series of parties. 

Q Did you make any notes or memos of what 

Mr. Zimmerman told you in this first discussion? 

A (Witness shakes head negatively.) 

Q Your answer is "no?" 

A No, no. 

Q Do you keep a diary or an appointment book 

in which you indicate your social appointments? 

A No. 

Q Doe8 your wife keep one? 

A She keeps hers, yes, six*. 


Q 


Does she keep da tea of your social engngemer. 






1 

2 

3 

4 

5 
G 

7 

8 
9 

10 

11 

12 

13 

14 

15 
1G 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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A Not to my knowledge. 

0 Decs she keep a record of appointments for 
social engagements involving both of you? 

A Important social engagements. 

Q Do you know whether the social engagement 
which you had this discussion with Mr. Zimmermrn was 
an important social engagement? 

A No, I don’t. 

Q Between the time that you had this first 

discussion with Mr. Zimmerman and April 29th when you 
actually purchased the note, did you receive any 
correspondence from Mr. Zimmerman? 

A Between that time -- 

MR. GIBERT: Excuse me, do you 

mean 

MR. McKENHA: I mean at all that 
he can recall. 

MR. GIBERT: Any kind of correspon¬ 
dence? 

MR. McKENNA: Yes. 

THE WITNESS: I have a sheaf of 
papers there that I looked through last 
night. 

MR. GIBERT: Excvtse me. Dr. Levin. 

The question was, did you receive any 
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coxTccpondonce of any kind from Mr. 

Zimmerman between the time of that 
discussion at the social engagement end 
the time when you purchased the note. 

Now, the answer to that question is 
’’yes,” or "no," or ”1 don't recall.” 

THE WITNESS*. I don't recall. 

Q (By Mr. McKenna) Did you receive, ever 

receive any correspondence from Mr. Zimmerman concerning 
your purchase or potential purchase of the note in h~Z 
Investment Company? 

A I don't recall. I know I have a sheaf of 

papers that when I -- 

Q When you saw that -- 
A -- that I have at home. 

Q When you looked at that sheaf of papers, 

was there any such correspondence in it that you can 
recall now? 

A There were several things there. 

MR. GIBERT: Excuse me. He asked 
about correspondence. 

MR. McKENNA: I am referring -- 
MR. GIBERT: He means a letter. 

MR. McKENNA: I mean a letter or 
memo or some such correspondence as that. 
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THE WITNESS: ITonc to my knowledge. 

Q (3y Hr. McKenna) Did you have any 

ccrrenpondcnce from anybody else concerning yr.ur purehe 
or possible purchase of a note of D-Z Invention!: 
Conpany between the dates of your first discussion 
with Mr. Zimmerman and April 29th? 

A Not to ray knowledge, no. 

Q Did you receive any correspondence with 

respect to that subject matter after A. ril 2Sth iron 
anybody else? I am leaving out of that, obviously, 
the subpoena and ray letters, okay? And my partner's 
letter. 

A I don't recollect. 

Q Did you notice any such correspondence wli.o 
you went through this chenf of papers you have lust 
referred to? 

A I noticed there was some -- a bunch of 

papers there. I don't read all the details because 


this — 


MR. GIBEUTj Dr. Levin, you have 


answered the question. 

Q (By Mr. McKenna) Did you review the rsoerc 

you have referred to, the sheaf of papers, did you 
actually review them last night when you got them 
together or did you Just look to see what' was there. 


or 
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what? 39 

MR. GIBERT: I don't know that 
the testimony was that he did it last 
night. 

Q (By Mr. McKenna) Whenever you did it, I'm 

sorry, after you were served with the subpoena. 

^ I glanced at the date of the promissory 

note. 

Q Did you do anything else? 

A I Just flipped through all the sheet. There 

is a lot of legal jargon that I don't -- 

MR. GIBERT: Excuse me. You have 
answered the question. 

Q (By Mr. McKenna) Well, in the first 

discussion that you had with Mr. Zimmerman, what diJ 
he tell you about D-Z Investment Company? 

A He said he was — that the corporation was 
going to be formed and -- 

MR, GIBERT: Dr. Levin, now, the 
question relates to the particular 
conversation. I want you to try to 
remember the conversation and answer 
the question as accurately as you can. 

Try to avoid supplying information you 

4 

learned later or anything else. The 
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question relates to what Mr. Zimrermaa 
told you at that conversation. 

THE WITNESS: I don't recall. 

Q (By Mr. McKenna) You don't recall anything 

else other than he told you that the company was soing 
to be formed? Did he tell you what the purpose of the 
company would be? 

A I understood that this company — that 

there was to be — that — new, you talking about what 
he told me? 

Q What he told you, yes. 

A I don't know the exact date, but we had a 

discussion. I think it war shortly before I -- 
MR. GIEERT: Excuea me. We are 
talking about the conversation at the 
social function which you have referred to. 

MR. McKENNA: I am talking about the 
first discussion you had with Mr. Zimmerman. 

But for present purposes, I want to know 
what he told ycu at that first discussion. 

MR. GIBERT: If you recall. And try 
not to supply other conversations, other 
Information. The first conversation, what 
was acid at that time by Mr. Zimmerman, if 
you recall. 
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TI1E WITNESS: I recall that he was 

going to fora a corporation acu\ that if I 
wanted to participate end supply money, 
that it was -- it might prove to be a 
speculation, but that — and I might only 
make some interest ar.d nothing else. But 
he felt that he and Bruce Davis -- what I 
gathered from it, that they planned to 
Invest in an R.E.I.T., Real Estate Invest¬ 
ment Trust. That's It. 

Q (By Mr. McKenna) On that occasion, did 

Mr. Zimmerman show you any documents relating to this 
company that he was talking about? 

MR. GIBEP.T: You have tc answer in 

words. 
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THE WITNESS: I remember him showing 
me a piece of paper that said A, B, C, D, 
that if you take these several R.E.I.T.'s 
and they have various bock values, and 
they are selling for less money. He 
didn't identify any one of them, but he 
said some of them are underpriced because 
of the poor market condition, or because 
of -- for various reasons. 

MR. GIBE3T: Excuse me. Are we still 
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talking about that first conversation? 

THE WITNESS: I don't know whether 
this wac the first conversation or rot. 

Well -- 

MR. McKENNA: The best of your 
recollection, was it in that first conver¬ 
sation? 

THE WITNESS: I don’t recall. 

MR. GIBERT: Let me caution you once 
again. The question vrao not what have you 
been told or shown at any time, but v;hat 
was said at that first conversation. 

Please. I know how difficult it is not 
to supply Information you have learned 
later, but try to stick Just to that 
question. What were you told by Mr. 

Zimmerman on that occasion? 

THE WITNESS: Truthfully, to the 
best of my knowledge, I don't recall the 
exact conversation, but it had to do that 
he and Bruce Davis were forming a corporation, 
that 1 might participate. 

Q (By Mr. McKenna) Did you know Mr. Davis 

prior to that time? 

A Yes, I did. 
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Q Did you know him personally? 

A I don't know him personally. 

Q Well, when you say you know him, you knew 

of him by name? 

A I knew of him by name; 1 had been In o 

previous investment. 

Q Was that 14th Street? 

A 14th Street Corporation. That's the only 

way I knew of him. 

Q And Mr. Davis' company was involved in that 

nl so? 

A Yes, sir. 

Q But other than that, did you have any 

business connections with Mr. Davis? 

A None. 

Q How did you get involved in 14th Street? 

MR. MARSHALL: Excuse me. 1 am 
objecting to the form of the question. 

MR. McKENNA: Go ahead. 

THE WITNESS: What did he say he 
was objecting to? 

MR. McKENNA: The form of the 
question. 

MR. GIBEFT: You underctand what he 


25 


meant by the -- 
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THE WITNESS: Yox* cay involve**? 

Q (^y Mx. * McA.ep.ria) Yes, did you ecne f k 

through Mr. Davis, Mr. Ziumerman or somebody el or ? 

A Mr. Zimmerman. 

Q Now, you said that Mr. Zimmerman, in his 
first conversation, said you might only ccke some int.re 
on this particular investment. 

MR, GI3ERT: Excuse me -- 

THE WITNESS: I don *t know that he 
said that the first day, no, no, no. 


* 
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Q (By Hr. McKenna) My question. Dr. Levin 

now is: Do you recall whether or not it was at that 
first meeting you had, the first diccusslon with Mr. 
Zimmerman, in which he said to you, in words or 
substance, that if you wanted to participate and 
supply money to D-Z Investment Company, it tight 
prove to be speculation or it might only -- you might 
only make some interest end nothing else? 

A I don't recall that it was the first con¬ 

versation, it may have been later. 

Q You recall he did say that to you in 

words or substance at some time? 

A At some time. 

Q Now, can you recall anything else specifi¬ 

cally that he said at the first mooting as opposed -- 
as distinct from other meetings? 

A No. 

Q You indicated that at some point he showed 
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you a plo.ec of paper concerning certain real 
investment trusts. Do you recall any piece of .• 

which you -- do you distinctly recall any piece o{ 
paper or papers that were shown to you at the fir: c 
meeting as opposed to at some other time? 

MR, MARSHALL: Excuse me, I am going 
to object because my recollection and my 
notes are a little different than the 
assumptions that are contained in your 
question. I thought he said something above 
A, B. C. D., on a piece of prper. I drn't 
recall him testifying that specifically he 
was shown documents concerning rates. If 
my recollection Is wrong, well -- 
Q (By Mr. McKenna) Without characterir 1. ;; 

v. T hat you testified that you were shown, do you recall - 
dc you have any distinct l'ccollecricn of be in.;' shown 
any papers or any documents at the first meeting v;it.h 
Mr. Zimmerman, at which you discussed -- 
A I don't. 

Q -- D-Z Investment Company? 

A 1 don't recall seeing rny papers nL the 

first meeting, the first discussion of my becoming 
an investor. 

Q la it your best recollection that you wore 
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not shown anything like that at the first meeting? 5 - 

A Shown nothing at first. 

Q This was a social occasion? 

A This was a social occasion, yea. 

Q Do you recall at some later date that you 
were shown some documents? 

A Yes. 

Q Do you recall whether you were shown these 

other documents in relation to the first meeting? 

MR. GIBERT: I cm net sure, perhaps 
the witness -- 

MR. McKENWA: Let me withdraw the ques¬ 
tion, and I will take a different sequence. 

Q (By Mr. McKenna) What was the upshot of 

that first discussion with Mr. Zimmerman? Did you 
discuss whether you would talk about it again or 
what? 

A I said, oh, the suggestion was that when 

the -- I said, well, we understood there was -- 
nothing was mentioned specifically, but that If some¬ 
thing developed he would contact me. He knew that X 
had money, at least, that I was an investor, or at 

S3 

least, that I was in a position 

MR. GIBERT: Excuse me. Dr. Levin. 

He asked "What was the upshot of what was 
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decided at the meeting," not vh»;t Jeron.. 
knew about you or anything. 

THE WITNESS: You fir.) talking sbo.it 

at the social affair? 

Q (By Mr. McKenna) Yea. 

MR. GIBERT: And what was the cone Jug ion 
of that conversation? 

THE WITNESS: It vac just n brief, 
vague discussion that he might have an 
investment for me. 

Q (By Mr. McKenna) And was it left that he 

would come back to you, if ho did? 

A At a later date. 

Q So he was referring to an investment 

that might become available at a later date, ic that 
correct? 

A That's correct. 

Q Now, did you thereafter have another 

discussion with him about this investment? 

A I guess there were a couple of discussions, 

because at this time I was treating him for a skin 
disease and so there were casual remarks aado. 

Q Now, other than discussions ycu had in 

the course of your treating him for a nkin dincus.*, 
do ycu recall' any other discussions with Mr. Zimmerman, 
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apart from the date of April 29th when he delivered 

the note to you? 

A I would guecs that -- 

MR. GIEERT: Don't guess, you are 
supposed to testify what you recall. 

THE WITNESS: Well, I recall at 
one I don't know the date now, but I 

recall that at one -- on one occasion, he 

showed me a piece of paper that had A, B, C, and 
D, with book values and selling prices, 
and question now -- 

Q (By Mr. McKenna) I'm sorry, go ahead. 

A That's all. 

Q How, are you saying that you recall that 

this was an occasion other than at some time he vras 

in your office for treatment? 

A Oh, yes, this was at my home. 

Q Do you recall whether that was in relation 

to April 29th, when you ultimately purchased r.he 
note? 

A Well, I know it was several weeks before 

that, but it could have been about m month ahead. 

Q Was anybody else present besides yourself 

and Mr. Zimmerman? 
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Q Do you recall, other than showing you i l 55 

. ^ J I 

| 

piece of paper which you have described, do you rf-call i 
any other documents he showed you at that time? 

A He may have showed me other documents, i.nt 

I 

I don't recall them. 

MR. GIBERT: You have answered the 
question unless you 

THE WITNESS: That is all right. 

Q (By Mr. KcKerma) Do you recall on any 

other occasion that Mr. Zimmerman showed you any 
other documents other than April 29th when you purchased 
the note? 

A Well, we have just spoken about this 
occasion when he showed me -- 

Q Yes, any other than that, I am saying other 

than what you have already testified to and other than 
April 29th date on which ycu received the note, do 
you recall any other occasions on which Mr. Zimmerman 
showed you documents? 

A I don't recall, but 1 know I have got some 

documents along with my promissory note. 

Q Do you recall t-jhen you — 

A But I don't recall when I received it or 

if he handed it to me or what the date was, you know, 

I just have a group of papers. 
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5 

Q Do you recall whether Wz . Zimmerman sunt 
you any documents in the mil? This is jh connect ice 
with D-Z Investment Company, now, my question is. 

A I don't know, not specifically, but he 

could have handed me something to read and look at it. 
and I don't recall it. 

Q I am asking for a very specific question. 

Do you recall receiving anything in the mail as 
opposed to it having been handed to you or delivered 
to you? 

MR. GIBERT: Relating to D-Z? 

Q (By Mr. McKenna) Relating to D-Z. 

A The answer is I don't know, but I would 

like for you to know 1 get voluminous nail at ny 
office, concerning personal, important, confidential 
mail, and first-claes mail I take home and it could 
be that I had something. By the time I am sorting 
my mail, physicians receive voluminous mall, and I 
don't recall. 

MR. GIBERT: Dr. Levin, I think 
everybody will take judicial notice, as 
lav/ycra say, that physicians receive a 
lot of mail, and it is entirely under¬ 
standable that you don't remember any 
particular thing, you don't remember. 



57 


a mo 

Excerpts from Deposition of Harold B. Levin 
TILE WITNESS: I don't nviPiaber 

particularly, I don't, remember *.t. 

MR. GIBERT: Just, try and remember 

or cay what you do rememner. 

Q (By Mr. McKenna) Do you recall anythin?; 

that was discussed at the meeting with Mr. Zimmerman 
at your hone, in which he showed you the nieces of 
paper which you -- about certain -- with A, B ; C, D, 
et cetera, respecting certain REIT's? 

A Do I recall what? 

Q Do you recall any discussion at that 
meeting, anything he told you? 

A Yes, I do. 

Q And what was told you, what did he* tell 

you? 

A The gist was that I wanted to know how 

much money we are talking about, and he mentioned a 
figure of about $50,000, and I told him that I didn't 
want to put that kind of money up in anything unless 
I knew wh&t I was getting into. And he said, "Veil, 

I am not at liberty to tell you the name of the 
company." And I said, "Well, those figures, A, U, C, 
they don't mean much to me and I want to lcrow whet 
company we are talking about." And ho says, 'I am 
sorry, I can't divulge that information." So I told 
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hiu, "Well, I would have to think ft tout It be lore I 
would go putting up any money." And he said, "Well, 

I will call you or you call me, but 1 am sorry, I cr.,'l! 
give you that Information." 

Q You said -- 

A Oh, wait Just a minute. That's ell right. 

Q Well, there was come discussion evidently 

about a company that he was not at liberty to i.dentilv j 
to you, and which you felt you needed Information about], 
What discussion was there about that company? 

A He said -- understand that he was tclkin? 

about real estate Investment trust. 

I 

Q And was 

A Several, several REIT's, I didn't know 

what REIT's are until I started reading up about them. 

Q Well, what did Mr. Zimmerman say to you 

with respect to what D-Z Investment Company was goln<, 
to do with respect to the one or more of these REIT's? 

MR. MARSHALL: Excuse me, Mr. McKenna, 

I don't believe that's been the testimony 
so far. All I have been able to ascertain 
from the witness' testimony, that at some 
point in time there was a discussion con¬ 
cerning certain REIT's or REIT's in general, 
and A, B, C, D, and I don't know that that 
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has been tied to D-Z as of yet. 

Q (By Mr. McKenna) Did Mr. Zimmerman -- r 

Mr. Zimmerman say anything about what D-Z -- what 
would be D-Z *s interest in these REIT’s or what hi.> 
intentions were with respect to any of thcce REIT’s? 

MR. MARSHALL: At what point in time 
arc we talking about? 

MR. McKENHA: I am talking about this 
meeting in which he mentioned the REIT's. 

MR. GIBERT: I want to instruct the 
witness once again to think of this particular 
meeting, not of other conversations or of 
other times. 

THE WITNESS: Specifically, he indicated 

to me that one of these companies had high 
0 

book value and very low ceiling prices on 
tho Stock Exchange, even though many of 
them are depressed. 

Q (By Mr. McKenna) Anything else? 

A And he felt that there might be some 
opportunity there, but he didn't indicate the name 
of the company, cr the exact opportunity, or he Just 
said for various reasons it is -- 
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Q Did he indicate that D-Z Investment Cctr.nii'' i 
was going to make some investments itself in chi/; R.L.I.T.? 
MR. GIBERT: Excuse me, Dr. I.?vin. 

I 

As far os 1 know there is no evidence that 
the name D-Z Investment Company has ever 
yet been mentioned. 

MR. McKENNA: Yes, I asked the first 
question that I asked him when he first 
heard of D-Z Investment Company. All my 
questions have been related to his discus¬ 
sions of Mr. Zimmerman relating to D-Z 
Investment Company. 

MR. MARSHALL: That has not been the 
testimony. That's why I asked you before 
MR. GIBERT: It is ny understanding 
that in reply to that he said that Mr. 

Zimmerman then on the first occasion 
discussed with him a company which as 
about to -- which might be formed. Now t 
the witness does now know that D-Z Invest¬ 
ment Company was formed, but I don't believe 
he testified at that time about D-Z, and I 
don't believe that he has testified chat 
at this particular meeting any reference 
was made to D-Z Investment Company. 
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MR* HcKENt.A: Quite the conlrory, 

He testified originally when I asked him, 

and you may recall I asked him when he 

first heard of either D-Z or the venture 

which ultimately became involved, and Mr. 

Marshall objected and requested I break 

the question down. And I asked him when 

h® first heard of D-Z Investment Company. 

And he told me he heard of it in the first 

discussion, which he then related to Mr. 

Zimmerman. And all my questions have been 

related to that subject. 

Now, if he at that time was only 

referring to what he knew ultimately came 

to be D-Z Investment Company, I will accept 

that. 

THE WITNESS: That is certainly v/hat 
I intended. 

Q (Dy Mr. McKenna) That's why I asked ny 

initial question the way I did, and I thought it was 

a better question. But Mr. Marshall suggested I break 
it up. 

Is it true at that particular time of the 
first dir.cussion you were not aware of the name of any 
particular company he was tulkin3 about? 
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A No, I vns net awnro. 

Q Do you now know that such c. coepenv wm r, 

formed and It Is D-Z In'»oGtmeat Company? 

A Yes, I do. 

Q And the second converaatior., diccunsion, 

about which you testified, the one at which you were 
shown papers concerning R.E.I.T.'s, wa3 that discussion 
also about the company that rlr. ZIjou ertnori was contem¬ 
plating would be formed or had been formed? 

A It was about this. 

Q Ha8 that -- do you know now that company 

to be D~Z Investment Company? 

A I do. 

Q Now, 1 lost where my last question was. 

(Thereupon, there vac a brief recess.) 

Q (By Hr. McKenna) I am talking about the 

discussion, the second discussion about which he has 
testified, namely, the one at which he was shown certain 
documents with respect to certain R.E.I.T.'s. 

MR. GjBERT: And it is understood, 

I gather, from our previous colloquoy and 
questioning that when you cay D-Z Invest¬ 
ment Company, it in the company which 
ultimately became D-Z? 

HR. McKENNA: The company which 
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ultimately became D-2. , 

MR. GIBERT: Which pay or may not 
have existed at that time or been identified? 

Q (By Mr. McKenna; I will emend my question 

to read, did he indicate to you that the company th.it 
was contemplated being formed would make investments 
in an R.E.I.T.? 

MR. GIBERT: Excuse rae, Mr. McKenna. 

I don'c want to be obstructionist, but has 
it been testified that as of that time the 
company had not been formed and was to be 
formed? I don't recall that. 

MR. McXEt’NA: Either the company had 
been formed or was contemplated to be formed, 
either one. 

THE WITNESS: I don't feel — I don't 
— I don't recall. 

Q (By Mr. McKenna) You don't recall whether 

he indicated anything about the company, whether or 
not it had been yet formed, making an investment in 
an R.E.I.T.? 

MR. GIBERT: This is at the meeting 
at which 

THE WITNESS: At that meeting? 

MR. McKENNA: Yes. 
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THE WITNESS: He said tbit he felt 
there might be good investment opportunities 
In such a company. 

Q (By Mr. McKenna) Did he tell you at that 

meeting why he was not at liberty to tell you the name 
of the R.E.I.T. that he had In mind? 

A He said certain regulations prevented him 

from disclosing that type of thing. 

Q I’m sorry, are you finished? 


A 


Yes 
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Q Did he specify what regular.ions, whose 65 j 

regulations? | 

i 

A I think he mentioned -- well, let's see, 

he mentioned these on the American Board and tho 
Exchange regulations prevent him disclosing the names 
of any of those stocks that were placed. 

Q Did he specify the reason why he -- 

A He just said Federal -- 

MR. GIBERT; Let him finish. 

Q (By Mr. McKenna) What tho regulation was 

or vhat about the regulation that prohibited disclosure 
of the REIT that he was Interested in? 

A No, I don't recall. 

Q Now, do you recall whether or not it was 
at that discussion that Mr. Zimmerman indicated to you 
that if wanted to participate and supply money, it 
might prove to be speculation, on the other hand, 
you might only make some interest on the deal and 
nothing more, in words or substance. 

A Was it at that time? 

Q Yes. 

A I don't recall. 

Q Was it at or prior to that time? 

MR. MARSHALL: I think that is a 


misleading question 
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MR. McKENNA: Well* w au It -- no, I 

will stsnd by my question. 

Q (By Mr. McKenna) Did he make that state- 

,ment in words or substance to you, cither at that 
meeting or at sometime prior to that meeting? 

MR. MARSHALL; Then I am going to — 
now, I am sorry, you have clarified it 
now. Other than at that meeting, which 
the witness just responded to, and I believe 
his answer was no, and then you said at 
some prior meeting. 

MR. McKENNA: Ho, I said prior meeting, 
that statement was made either at or prior 
to that meeting, as opposed to subsequent 
to that meeting. 

MR. MARSHALL: If it is prior to that 
meeting, I am going to object on the 
grounds it is repetitious. 

MR. McKENNA: I think I will have to 
establish in point of relativity when it 
was. 

THE WITNESS: I don't recall. 

Q (By Mr. McKenna) You don't recall that it 

was not subsequent? o 


A 


I don't recall 
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Q But you. do recall him tnakiug some such 

tatement at one time or another. 

MR. GIBERT: Ercuse me. Would you 
give me again the statement we urc talking 
about? I lost it in the colloquy. What, 
was it? 

MR. McKENNA: Well, I think the 
question is on the record, he can read it 
back. 

MR. GIBZRT: Well, if you would prefer 
that he read it back -- 

MR. McKENNA: Because if j. paraphrase 
it, again, I am sure 1 will run Into an 
objection that my paraphrase of roy own 
paraphrase is inaccurate, bo I would Just 
as soon the reporter read back, if you 
have any need for clarification. 

MR. GIBERT: I am sorry, I do. 

(The question was read by the reporter.) 
Q (By Mr. McKenna) Have you now testified 

to all of the discussions that you can recall having 
taken place, specifically at that second nee tin;; as 
I have called it, the meeting in which he showed you 
the papers with figures on REIT'b? 

A Yes. 
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1 

Q 

The papers that he showed you with r^epeef ! 

i 

2 

to the REIT’s, wero they printed papers or were they 

3 

figures that had been written down on a -- in hand- 

4 

writing? 


5 

A 

I think, he had two sets of figures, I 

G 

vaguely recall one was handwritten, like A, 2, C, D, 

7 

nothing identified the names. And then he nay have had 

8 

i 

none other 

material that he Ghoved me, but I don't 

9 

recall what it contained. It was some printed material. 

10 

Q 

1 

The A, B, C, D's that you have referred to, 

11 

we re they 

intended to signify different companion, 

12 

different 

REIT's? i 

13 

A 

Different REIT companies. 

14 

Q 

Did he give you at that mooting a copy of 

15 

any of these figures, these papers with the figures 

1G 

on them? 


17 

A 

He did not. 

18 

Q 

* 

Did he ever give you a copy of those 

19 

papers? 


20 

A 

Of those papers? 

21 

Q 

Yes, sir. 

22 

A 

A, B, C, D? 

23 

Q 

Yes. 

24 

A 

No. 

25 

Q 

Do you recall when your next discussion 
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with Mr. Zimmerman was in relation Co April 2-)th, 69 

when you purchased Che note? 

MR. MARSHALL: In regard to what? 

MR. McKENNA: In regard to this in¬ 
vestment or D-Z Investment Company or the 
company that was contemplated to be formed. 

THE WITNESS: You cay the next dis¬ 
cussion before the 29th or after? 

Q (By Mr. McKenna) Yes, before the 29th. 

MR. MARSHALL: Well, I believe there has 
been testimony, Mr. McKenna, as to certain conversation 
that I don't know that they have been gone into 
opc cifically, but there were casual comments and some 
discussions while the doctor was treating Mr. Zimmerman 
professionally. 

Q (By Mr. McKenna) Well, do you recall? 

MR. MARSHALL: So I take it your 
question is meetings or discussions in 
addition to those already testified to. 

MR. McKENNA: Well, he hasn't testified 
to the specific discussions ocher than the 
fact that he has had casual conversations. 

Q ° (By Mr. McKenna) Do you recall any other 
specific meeting other than the two that you testified 
about? 
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A Not specific, all thn ethers v;cre casual 


conversations 
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Q And all the others were in the ecuioe of -- | 71 

A Either social or rrrofeccioru-l in my office, ! 

but not business discussions. j 

Q You previously testified you had discussion*! 

j 

in the course of your treatment of him. You are saying 
now you also had casual discussions in the course -- 
A Socially. 

Q Socially? At any of those, on any of 

those occasions, did Mr. Zimmerman give you any docuaeiu^ 
or papers? 

A Not to my knowledge. 

Q Did he show you any documents or papers? 

I 

I 

4 A Not to my knowledge. 

Q Did there come a time when it was disclosed 

I 

to you which R.E.I.T. Mr. Zimmerman was interested in? 

A It was -- 

MR. GIBERT: The answer is yes or 

no? 

THE WITNESS: Yes. 

Q (By Mr. McKenna) When was it disclosed to 

you? ^ 

A About the middle of May. 

Q And what R.E.I.T. was that? 

A N.J.B. 

Q And by whom was it oisclosed to yo'^? 
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A This could have been the latte, part of 

May. As far as exact dates, I don't know vhet!v_»r It 
was mid-May or latter part of May. I <ion't knew the 
exact date, but I know that it was two to three weeks 
after I had — because I was reluctant to, you know, 
to Invest and not even know what company. 1 knew I 
was investing with D-Z Company. 

MR. GIBERT: You knew — all right. 

Just try to respond to the question, and 

we*ll move faster. 

THE WITNESS: All right. I'm sorry. 

Q (By Mr. McKenna) Is it your best recollec 

tion that -- 

A I know it was after the middle of Kay. 

Q At any rate, two or three weeks after you 
had already purchased the notes? 

A Right. 

0k 

Q And how was it disclosed to you? 

A I phoned Mr. Zimmerman to tell him I'd 
like to know what this company is that is involved, 
and thAt's when he first told me. 

Q Was there any particular reason why you 

called him at that time? 

A Well, I called him because I was told that 

it would be several weeks before he could disclose it. 
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you know, at the time I loaned the money, 

gave a note, you know, to D-Z Company. 


T 


simply 


Q And in that conversation did Mr. Zimmerman 
disclose it was N.J.B.? 

A In that conversation. 


MR. MARSHALL: Which conversation 


are you referring to? 

& 

THE WITNESS: This was a telephone 
conversation several weeks into May. It 
may have been the latter part of May. It 
may have been the 20th of May. 

MR. GIBERT: All right. You have 


answered that question. 

Q (By Mr. McKenna) Did you receive any 

written indication or confirmation that the R.E.I.T. 
in which D-Z Investment Company or Mr. Zimmerman, were 
interested in was N.J.B. Prime? 

MR. MARSHALL: At what point in 

time? 


MR. McKENNA: I'm talking about 
after it was disclosed to him. It had to 
have been -- since it was first disclosed 
to him in this telephone conversation, it 
had to have been either at that time or 


thereafter 
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THE WITNESS: I don't recall. 74 j 

Q (By Mr. McKenna) Do you recall receiving 
any documents -- well, I'd like to mark for identi fie 

I 

tion copies of Schedule 13B as Exhibit 3A, a Schedule 

I 

13B with respect to N.J.B. Prime Investors, filed by 
D-Z Investment Company, and bearing a date on page six j 

i 

thereof of May 3, 19/4. 

THE WITNESS: Kay I look at it? 

MR. GIBERT: Yes, you'll get an 
opportunity. 

Q (By Mr. McKenna) As Exhibit 3B, an 

amendment number one to Schedule 13», with respect to 
N.J.B. Prime Investors, filed by D-Z Investment Company, 
end bearing a date of May 21st, 1974 on page two thereof. 

Exhibit 3C, an amendment number two to 
Schedule 13B with respect to N.J.B. Prime Investors, 
filed by D-Z Investment Company, and bearing e date o.t 
June 3rd, 1974 on page two thereof. 

And as Exhibit 3D a copy of an amendment 
number one to Schedule 13B with respect to N.J.B. Prime 
Investors, filed by D-Z Investment Company, bearing a 
date on page four -- page two thereof, of July 8, 1974, 
and I ask Mr. Reporter that he mark these for identi¬ 
fication. 


i 
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0 


_ 7 

(Thereupon, the court report?- 
marked Exhibits 3A, 3a, 3c md 
3D to the deoosition of Dr. Levin 
for identification.) 

Q (By Mr. McKenna) Dr. Levin, I place before 
you and your counsel document# that were marked 3A 
through 3D. My question to you, when you have had an 
opportunity to look at them, to ask if you have ever 
received copies of one or more of these documents. 


* 


* 


* 
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THE WITNESS: I don't recall ever 
seeing those papers, buc they could be among 
the papers I have at home. I mentioned that 
I have a sheaf of mimeographed things. 

Q (By Hr. McKenna) Well, you have testified 

that the first that it v/as ever di.6clor.ed to you that 
NJB was the company that Hr. Zi.E-.arwaa nad/or D -7. wac 
interested in was when you had a telephone coavcr.;;arlor. 
with him two or three weeks after you purchased the 
notes? 

A Right. 

Q And so am I correct in understanding that 

if you had received any copies of any of these, it 
would have been after that date? 

MR. GIBERT: I don't think that that 
follows from the testimony at all. 

Q (By hr. McKenna) Do you know? 

A I don't know. 

Q Am l correct in understanding you do not 
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recall receiving them before, any of those documents, 
before that date? 

A I may have some documents there before 

that date. I nay have then after the date, but I don't 

recall. 

Q Well, if you had received Exhibit 3A or 
a copy of Exhibit 3A at or shortly after the date 
that It is dated. May 3rd, 1974, would you have read 
the document when you received it? 

A If I would have received vhat? 

Q This document, would you have read it when 

you received it? 

A If I had received it prior to what? 


Q April the -- or about May 3rd, or shortly 
thereafter. 

MR. MARSHALL: 1 would object lo the 
form of the question. Why don't you ask 
him if he recalls receiving it, and then 
if he recalls having read it. 

Q (By Mr. McKenna) Do you recall --no, I 

will stand on my present question. 

A I don't recall receiving this. 

Q If you had received this and read it, would 

you have known by what is contained on that document 
that NJB wao the company, NJU trine Investors? 
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A I frequently received :nuil, put it 

and don't even open it for ti long time. 

* * 

85 * * * 

KR. G1BERT: Well, that's not relevant 
to the question. However, *t bears the date 
of May the 3rd. Ills question ia, I take It, 
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would you have understood this document, 86 

and what It purports to say? 

THE WITNESS: I think if I read that 
carefully I would understand. What is that 
exhibit? 

MR. McKENNA : 3A. 

MR. GIBERT: 3A. 

THE WITNESS: 3A. 

Q (By Mr. McKenna) And you would have 

understood that N.J.B. Prime was one, at least, of the 
R.E.I.T.'s chat D-Z Investment Company was interested < 

in? 

MR. MARSHALL: I object to that 
question. 

Q . (By Mr. McKenna) And was making an Invest¬ 
ment in? 

A I did not. 

Q No, you would have if you had read this 
document? 

MR. MARSHALL: I object to you 
putting words in the witness' mouth. You 
keep changing the question. We went from 
would you know It is N.J.B. to would you 
know It was Davis and Zimmerman's company, 
to would you know there was other R.E.I.T.'s 



1 

A 1353 

Exaerpta from Deposition of Harold B. Levin 

* than N.J.B. 87 

2 

MU. McXEIWA: Go ahead. I still j 

3 

have my -- i 

4 

MR. MARSHALL: I want to object to 

5 

the form of the question. If you want to 

6 

-ephraoe it, go ahead. 

7 

MU. McKENNA: Wo, I want an anewer 

8 

to my question. I 

{> 

THE WITNESS: I have to state this: 

10 

The first time I ever knew — 

11 

MU. GIBERT: No, sir, that's not 

I 

12 

1 

responsive to the question. The quest5.on, 

13 

if I may paraphrase it, is if you received 

14 

that document, and if you read it somewhere 

15 

near to May the 3rd, would you at that tire 

1G 

have understood N.J.B. Prime - “ors was 

17 

• 

a company in which D-Z was interested. 

18 

i THE WITNESS: I would have from rtadiug 

19 

that paper. 

20 

Q (By Mr. McKenna) Is it your best rccollet.tic • 

21 

that the first that you learned that N.J.B. was the 

22 

company that D-Z was interested in was when Mr. ZJr.uermnr. 

23 

i -- when you had the telephone conversation with Mr. 

24 

Zimmerman, which you have previously testified to, two 

25 

I or three weeks after you purchased the note, and which 
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you asked him to identify the company? 88 

A That's correct. 

Q Based upon your discussion with Mr. 

Zimmerman, what I have characterized the second meeting, 
the meeting at which he showed you some figures wit i 
respect to a number of R.E.I.T.'s labeled A, B, C, D, 
was it your understanding that Mr. Zimmerman had already 
determined one particular R.E.I.T. that D-Z was going 
to make its investment in, as of that day? 

MR. MARSHALL: What do you mean, 
was it his understanding? Was he told 
that? 

MR. McKENNA: Was it his understanding 
based on the conversation that that was the 
fact. 

MR. MARSHALL: That assumes it was the 

fact. 

THE WITNESS: I can't — 

MR. McKENNA: It doesn't assume it 
was the fact. 

THE WITNESS: I can't assume thac 
fact that -- what you so-called as a 
target picked this. He showed me A, B, 

C, D, and he didn't identify any of them 
to me. Then he showed me printed material 


A 1355 

Excerpt8 from Deposition of Harold B. Levin 


1 

2 

3 
. 4 
5 

G 

7 

8 
9 

10 

11 

12 

13 

14 

15 

1G 

17 

18 

19 

20 

21 

22 


that, just said about K.E.I.T.'e in general. 

Q (Dy Mr. McKenna) Did he indicate that there 

vac one particular R.E.I.T. though, not identified by 
name, but in the group A, B, C, D that he was parti¬ 
cularly Interested in? 

A He said that 

. MR. GIEERT: The answer is yes or 
no. Did he indicate that there was one 
particular one of those that he was 
interested in! 

THE WITNESS: He indicated that. 

Q (By Mr. McKenna) Do you know now that 

if that particular one was H.J.B. Prime? 

MR. MARSHALL: I object to this. 

How could he possibly -- 

MR. McKENNA: The one he was 

referring to at that time, does he know 

now? We can find cut how he could poscibly 

know if he says yes. If he doesn't, wc 

don't have to explore the area. 

THE WITNESS: I don't really know 

that that was the one. 

* * * 
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Q (By Mr. McKenna) At or prior to the time 

that you actually acquired the note on April 29th, 1974, 
had you been told anything about the number of shares 
in a R.E.I.T. that had already been purchased by D-Z 
Investment Company? 

A No. 

Q Had you been told that D-Z Investment 
Company had, in fact, already purchased some shares in 
a R.E.I.T.? 

A You are speaking at the time of April the 

29th? 

Q Prior to April 29th. 

A No. 

Q Was it your understanding based upon what 

you had been told that they had already, as of April 


I 
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29th, purchased shares in a P..E.I.T.? 

MR. G18EUT: Was it hir. understanding, 


when? 

HR. McKENNA: As of April 29th. On 
April 29th. 

MR. GIBERT: Okay. 

THE WITNESS: No. 

Q (By Hr. McKenna) Was it your understanding 


t 

i 

i 

! 

| 

l 

i 

i 

i 

i 

i 

I 


that they had not yet purchased any shares as of April 


29th? 

A I had no understanding of that. I didn't --- 

HR. GIBERT: All right. You 

answered it. 

Q (By Mr. McKenna) Were you tcid at or prior 

to April 29th when you acquired he six percent 
promissory note of D-Z anything about the number or 
percent of chares of the R.E.l.T. that it was anticipate 
D-Z would acquire with the proceeds of the note? 

A You say at the -- 

Q At or prior to that date. 

A Not to my knowledge. 

Q Do you recall over being told the nunhrr 

or percent of the shares of the R.E.l.T. that It v’au 
anticipated D-Z would purchase? 

I have Just read in this statement Iwre. 


A 
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Q Other than what ycu have Just read- In thiu 
statement have you been told anything? 

A Yes, I have been told that -- 
MR. G13ERT: Excuse me. The 
testimony also has been, I believe, that 
he does not recall whether he had received, 
and he does not recall whether he had read 
the statement which, 1 take it, you are 
referring to Exhibit 3A or 3B or 3C or 3D. 

MR. McKENNA: I said other than -- 
he has Just read — 

MR. G1BERT: What he has Just read? 

MR. McKENNA: That's right. 

THE WITNESS: I don't recall that 
they purchased a definite amount of shares 
or a percentage of shares. 

MR. McKENNA: Do you recall being 
told that they intended to purchase a 
specific amount or approximate amount or 
specific percentage or approximate percentage 
of the shares of a specific R.E.I.T.? 

MR. GIBERT: Excuse me, Mr. McKenna. 

By told, do you mean orally? 

MR. McKENNA: Told orally or in 
writing, informed. 
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HR. GIBERT: He has already testified 
that he may or may not have received, and 
he may or may not have react -- 

MR. McKENNA: I «.*» asking if he recalls 
independently having been so informed. I am 
asking independently. 

THE WITNESS: The answer is no. 

MR. MARSHALL: Excuse me. Your question 
was, does he recall? And his answer was no? 
MR. McKENNA: Yea. 

THE WITNESS: Do I reccll it? 


prior -- 


(By Mr. McKenna) Do you recall it at or 


^ Wait a minute-, I do recall -- go ahead. 

Q Do you want to amend or change your answer? 

A No, no. 

Q Do you recall that at or prior to April 29th 
-- well, withdraw that question. 

Do you recall having been informed since 
April 29th about the uuuber or percentage of shares of 
the R.E.I.T. that D-Z Intended to acquire other thau 
what you have just learned from reading these documents 
today right now. Exhibit 3A through 3D? 


25 


A 


Repeat that question. 

MR. McKENNA: Read It back, please. 
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'Ji 


THE WITNESS: Read it back to me. 
(Thereupon, the court reporter 
read the referred to question.) 
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A I recalled being told that during the 96 ! 

i 

latter part of May stock was being purchased int n • 

NJB, but the percent or quantity of sharer. I Jon'i 

j 

know, I don't recall. 

i 

i 

Q You don't recall being told? ! 

i 

A I recall being told that it was being 

i 

purchased. 

Q But not the quantity? 

A Not the quantities or percentages. 

Q But were you told, do you recall being 

told that 

A That the 

Q ““ not only the quantities or percentages 
that were being purchased, but it was intended ultiir.it oil 
to be obtained. 

MR. MARSHALL: To obtain what? 

Q (By Mr. McKenna) Percentage of the shares. 

A 1 was not told. 

Q Were you told anything at or prior to 
April 29th concerning when you -- withdraw the question. 

i 

Were you told anything at or prior to the 
time you purchased the note on April 29th, anything 
concerning what would be done with the shares of the 
REIT, ones that were obtained. 

MR. MARSHALL: Once again -- go ahead, 
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Mr. Gibert. 

MR. GIBERT: Your question "told," 

you keep using the word M told." 

Q (By Mr. McKenna) Okay. Were you told or 

informed in any manner? 

A I vaguely recollect that it was indicated 

to me when I was shown this list of A, B, C, D, that 
the depressed selling stock of one of the particular 
REIT's, whether it v;as A, B, C or D, which I don't 
know, apparently has had back management and it was 
felt that this corporation had been formed might be 
able to supply management that would improve, an 
improved management, that this stock should be celling 
in other words, should be better managed, apparently, 
that was one of the factors in why it was selling so 
little. 

Q Were you told that it was the intention of 

A I didn't know which stock it was. 

MR. GIBERT: Excuse me, go ahead. 

Q (By Mr. McKenna) Yeah, at that time you 

did not know what stock it was? 

A No. 

Q Were you told anything, were you told that 

it was the intent ion. of Mr. Davis and Mr. Zimmerman to 
have D-Z take over control of the REIT whose stock 
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would be purchased?. 

A I didn’t know, to take ovor control, cy 

ur.derstandi.ng was they would lend expertise mi& 
management. 

Q Were you told anything about k possible 

and again my questions relate now to at or before 
April 29th, when you purchased the note. Were you 
told anything about a possible merger of the RE iT 
whose stock would be acquired Into D-Z? 

MR. MARSHALL: You keep using the 
word -- term -- 

HR. MeKEENA: Told, I am sorry, when 
I use told, or informed. 

MR. MARSHALL: And that includes 
In any written document that he nay have 
seen? 

MR. McKENUA: Yes. 

THE WITNESS: I wasn't informed about 
being merger, but I believe that it was 
indicated that some expertise and manage¬ 
ment 

Q (Dy Mr. McKenna) But there were no 

indications -- 

A The D-Z Company had to offer. 

i 

But there were no indications -- 


Q 
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A This particular REIT, but there x;ns no 
indication of takeover. 



Q And there was no indication of any plan:. 
or potential plans to merge the REIT into D-Z? 

A I don t understand what you mean, merge 
that into D-Z. I understood that D-Z was *-o lend 
their expertise management, if they had sufficient, 
owned sufficient shares, that I understand you elect 


stockholders — directors and all. 

Q But you were not told, were you told onythi -.g 

about, any plans with respect to a possible merger of 
the REIT into any company? 

HR. MARSHALL: Hr. McKenna, I just 
want to note for the record that the witness 
just stated that he does not understand 
what you mean by the term "merge." 

Q (By Mr. McKenna) Do you understand the 

term "merger" as it relates to corporations? 

A Not every thins about it. There are so 
many types of mergers, I mean I have heard of little 
firms being swallowed by big ones, a little one 
swallowing n big one, one hes a loss, one has a gain. 

I have to see something in black and white and get 
explanations. 

Q Were you told in one form or another that 
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It. vac planned that the REIT night bo in cone vi.iv 100 j 

I 

i 

consolidated with or absorbed into b-Z or any other 
company? I 

A I was not told that specifically. 

Q Were you told anything rbout the possibility 
of a merger or consolidation or abrorpiion of the 
REIT into Security Management Company? 

A Not that effect, but my understanding was 

that Security Management or D-Z Company -- let me 
cay, my understanding is that D-Z Company had manage¬ 
ment efficiency that apparently was felt to be lacking | 
in one of the particular REITS. But, I didn't learn 
that the particular REIT was NJB until the latter part 
of May. 

Q Were you told, again, at or before April 
29th when you purchased the notes, anything about any 
plans for any possible disposition of the assets of 
the REIT that was to be whose stock was to be 
acquired? 

A I was not told. 

Q Was anything told you or were you informed 

in any manner, at or prior to April 29th, about the 
possibility of Security becoming the investment 
advisor t:o the REIT that would be -- whose stock 
would be acquired? 
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MR. MARSHALL: Security what? 

MR. McKENNA: Security Management 

Co., Inc. 

THE WITNESS: Hot in those words. 

Q (By Mr. McKenna) Were you told at or 

prior to April 29th, 1974, the time you purchased the j 
notes, the note, anything about the operation of REIT’J 
in general? 

A I was told that REIT's do not exist as 

ordinary corporations, and I was aware of that, inar.urdh 
j s I subscribe to the Wall Street Journal and have 
followed the REIT's. Well, let me just answer the 
question, though. You asked was I told vhat? 

Q Were you told or informed prior to April 
29th, 1974, at or prior to a April 29th, 1974, when 
you purchased the note, anything about the operation 
of REIT's and how they operated, in general? 

A Well, it was told to me that REIT's 
different than corporations, in that REIT's are not 
taxed like corporations. 

Q Anything else? 

A Along that lines. 

Q I am sorry. Anything else at all about 

how REIT's operate, what their business is? 

A Yes, that they take mortgages and lending 
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businer.s and -- 

Q Anything about the types of tr.ortgr.ges they 

take? 

A They take a beating -- pardon? 

Q Anything about the types of mortgages they 

take? 

A Not specifically in reel estate, I assume 

that it is in realty and construction. 

Q You were told -- do you recall that you 

were told something about their receiving a different 
tax treatment than a corporation, is that correct? 

A Well, I don't recall specifically, that 
REIT's are operated under certain regulations and under 
certain governmental controls that arc treated 
differently than ordinary corporations. 

Q Who told you this? 

A Mr. Zimmerman. 

Q Do you recall when he told you? 

A When he was showing me A, B, C, D. 

Q And were you told or informed at any time 

prior to April, at or prior to April 29th, when you 
purchased the note, that the different tax treatments 
that was accorded to REIT's might be lost if 50 percent 
or more of the stock of the REIT were to become 
concentrated in the hands of five or less persons? 
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A Wasn’t specificnlly told that. 

Q Were you ever told that? 

A Never. 

Q Were you ever told anything of that nature. 

A Not to my knowledge. 

Q Were you told at or before April 29th or 

informed in any manner at or before April 29th nr. to 
what was D-Z's capitalization as of that date? 

A Was I told what their capitalization -- 

MR. GIBERT: As of what dote? 

MR. McKENNA: As of April 29th. 

MR. GIBERT: Well, your question is 

what? Was he told before? 

Q (By Mr. McKenna) At or before the time? 

MR. GIBERT: At or before April 29th? 

I want you to focus on the '’before", about 

what D-Z's capitalization was on April 29th. 

Q (By Mr. McKenna) What it was up to 

April 29th. 

A You are talking about 

Q Oh, I withdraw the question. 

Were you ever told anything at or before 
April 29th concerning the capitalization of D-Z, and 
by that I mean the amount of money put in of on equity 
nature, as opposed to notes or loans? 
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A I wun told that it vouhl require r) 7. 

Company, in order to be formed and, too, the ;%ro l i - 

of Mr, Zimmerman indicated to me tfiat: it w.xild rcotiir 
a total investment of about a million dollars. end 
for -- that is to capitalize or to finance the D-Z 
Company. And I was told that I was contributing c»r 
loaning money. I wao simply making a loan to the -- 
Q Were you told -- I am sorry. 

A -- to the company, to D-Z Company. i'ow, 

whether it was formed -- 

MR. GIBERT: Excuse r-.o. 

TIIE WITNESS: At least that T was 
being asked for a loan, if I was 

MR . GI5EP.T : Dr. Levin, please, please. 

THE WITHESS: Thank you. 

MR. GIBERT: You have digressed from 
what the question was. 

THE WITNESS: I am sorry, 

Q (By Mr. McKenna) Let ue go back. I will 

put another question. Were you told at or prior to 
Che time you purchased the notes on April 29th, the 
amount at any time that had been contributed to D-Z 
in the form of money paid for corr.non stock of D-Z? 

A No. 

Q Do you know now how much money was comri - 
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buted to D-Z at or before April 29th in the* form of 
money contributed for the purchase of common stock of 
D-Z? 

A I don’t really know. 

Q Do you know who owns the stock of D-Z? 

A 1 have seen the list of people that -- 

I know the names of the officers and I knew the people 
who've lent money at interest there. 

Q No, I am talking about the stock as opposed 

to the people who took the notes. Do you recall now 
being told at any time prior to April 29th, at the 
time you purchased the note, who the stockholders v.vro 
of D-Z? 

HR. GIBERT: He has changed the 
question, but the question now he can 
answer. 

THE WITNESS: Did I know at April 
29th who the stockholders were? 

MR. GIBERT: No, sir, that was not 
the question. 

Q (By Mr. McKenna) No, were you told or 

informed at or prior to that date? 

A Who the stockholders were? 

Q Yes. 

A I was told that D-Z Company was 50 percent 
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owned by Mr. Z imraer p.mn and 5^ pci cent by Davit. i, 
at least, assumed that it was 30 percent, and that 
Mr. Davie ran? ly representt'u his 50 perc ent v.i; put 
up by Security Management, of which r> rc the Beckers 
brothers and himself was my understanding. 

Q Rut were you told or informed in any 

manner, prior to April -- at or prior to April 29th 
when you purchased the notes, the amount of money they 
had paid for the stock of L)~Z? 

A I was not told. 

* * * 




1 


116 


3 

4 

5 
G 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A 1372 

Exoerpta from Deposition of Harold B. Levin 

(Whereupon, at 3:10 p.ni. the 
deposition was resumed.) 

MR, McKE;,*NA: You want to start? 

MR. GIBERT: Yes, and you may want, 
to 6tart out with whatever sort of question 
that our not producing has cleared up for 
the record. 

MR. McKENNA: Well, what I want to 
state at this time is that I have been handed 
two documents by the witness, with his 
counsel's consent, which I would like tc 
mark for identification at this time. The 
first is entitled D-Z Investment Company, 

6 percent promissory note due March 31, 

1975. It has a written in amouut of $50,000, 
and is dated 29 April, 1974, and indicates 
in the text that it is being issued to 
Harold B. Levin. 

MR. GIBERT: Well, just a minute. 

Mr. McKenna, as you see, that is the 
original note and we obviously do not want 
to turn that over to the court reporter 
or anybody else. So may we agree that 
either now or as soon as David comes back, 
or at some recess we will make a copy of 
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that, give you the copy fev ;*ttachmerit tc 
the deposition. 

MR. McKEFHA: If all rumcd will 
agree that the copy will be considered as 
authentic or deeir.ed authentic, I see no 
problem. Everything here teens to be 
copyable, so I he’.vc no -- 1 would like 
to have It deemed narked as Exhibit U 
for identification, and we will have a 
copy actually marked and we can obtain 
it. 

MR. GIBERT: Fine. 

MR. MoKENMA: There also has been 
produced to me a second document, which 
I would like to mark as Exhibit 5 for 
identif iention, dated Apri'< 24, 197^ , 
entitled D-Z Investment Company, private 
Pi acement memorandum for issuance of up 
$1,250,000 or 6 percent promissory rotes 
due March 31, 1975. I would also note that 
attached to thet document or as a part 
thereof 1 r, contain''' an It 1 to 

private placement memorandum , consisting 
of t\.*o pages. And Exhibit 2, which appearo 
to be a form of a note. And Exhibit 3, 
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entitled certificate <incl purch?i!>e order 
which is addressed to D-2 Investment 
Company, 420 Fourteenth Street, U. \j, 

Atlanta, Georgia, 30318, dated blank, 

1974. 

MR. GIliCRT: All right, sir. Now, 

Mr. Ross has walked in and v.e can ask hira 
to make the copy, if that is agreeable with 
you. Will you make » copy of that, please? 
hake a couple of copies or call the secretary 
and have the secretary make it, you know. 

MR. McKENNA: Can we have this one 
marked while we are waiting for the other 
one? 

(A document was marked for Id¬ 
entification as Exhibit 3.) 
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MR. McK) : Lo t iue o :,j:. a coup l r: o£ 

questions and hopefully wp car. agree on that. 

Pr. Levin, the tvru docu. r.tr. you just 
produced. Exhibits 4 tiid 5, those the 

only two documents in your possession, 
custody or control that you know of relating 
to your pure ha oe of notes -- of a note of 
D-Z Investment Company? 

f 

MR. GIBERT: Excuse me, sir. I would 
object to the form of that question. I 
believe that If we arc going to be t aII:i.rig 
about production of documents, you shouldn't 
use "relating to." You should refer him to 
the subpoena. 

MR. McKEHIJA: I would like -- I will 
stand on my question and ask that I have an 
answer and then I will pose your question. 

MR. GIBERT: Where is the subpoena. 

Dr. Levin? Do you have it? 

MR. McKLHNA: May I have my question 
““ are y°u going to direct him not to answer? 

I. 

MR. GIBERT: I don't know whether I 
am going to or not. 1 p,.m only concerned -- 
no, 1 have no objection to that, 
answer that. 


He may 
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THE WITNESS: The question wns, 121 | 

were those the only documents? Yes, those 
are the only documents, yes. 

» 

Q (By Mr. McKenna) Those are the only doc«w-< r.i 

you ever received pertaining to D-Z? | 

j 

A No, I indicated previously that I have 

! 

received communications and that I threw, or have j 

misplaced, or they have been placed -- I only save whoL 

! 

I consider pertinent. 

Q Can you recall the nature of the communica¬ 
tions that you received and d iot retain? 

A Cannot. 

Q Do you recall whether they are anythin* 

i 

other than letters? 

A They were probably of the nature to which 

I had no real — 

MR. G1BERT: Dr. Levin, don't 
speculate. Testify. I don't want you 
to 

THE WITNESS: I do not recall. 

MR. GIBERT: -- not testify if you 
do recall, but by the some token, do not 
just guess about what it might be. 

Q (By Mr. McKenna) Dr. Levin, did you receive 

any other documents other than the note which is 
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Exhibit 4, the private placement memo, rmJ the- 

annexed thereto, which is Exhibit 5, ro your kuoi. i v.o<-c 

and your best recollection now or at or prior to the 

time that you acquired the note on April 29th, 1974? 

A I don't recall. 

Q You don't recall receiving any other 

documents? 

A Don't recall. 

Q I aek you, showing you the notice of 

deposition in which your deposition and others was 
noticed, dated July 5tb, 1974, and issued by my firm, 
I would ask you if, to the best of your knowledge at. 
this time, have you produced nil of the documents in 
your possession, custody or control which fall within 
the purview of that notice? 

A Yes, sir. 

Q Thank you. May I suggest that we mark 

this notice? I'm going to mark the notice as an 
exhibit. 

MR. GIBEKT: I have no objection. 

MR. McKEWHA: I would like to have 
marked ac Exhibit 6 for identification on 
this deposition the notice of deposition 
which I have just described. 




| 122 


I 

I 





A 1378 

Excerpte from Deposition of Harold B. Levin 


(Thereupon, the court, rcuoi-tv r 
marked Exhibit 6 ior identJ f icr h. 

Q (3y Mr. McKenna) On? further question: 

I 

Is it your best recollection that you did not, in focr I 

9 y 1 

« 

receive any ocher document other than Exhibits 4 and 5 
pertaining to D-Z at or prior to the time you acquired 
the note on April 29th, 1974? 

MR. MARSHALL: I am going to object 
on the ground it is repetitious. You asked 

I 

him the identical question maybe two 
questions back. 

MR, McKENNA: No, I asked him if he 

1 

recalled, and he said no. I am asking him 
now if it is his best recollection that he 
did not. I think they are different 
questions and I*m entitled to en answer, 
particularly on a deposition to probe on 
it. 


12 
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MR. GIBERT: And you arc nuv -- 

your time frame is still at or before the 

execution of the note on the 29th of April? 

MR. McKENNA: Or his receipt of the 

note, jjs. 

MR. GIBERT: The receipt of the note 
on the 29th of April? 

MR. McKENNA: Yes. 

THE WITNESS: Do I -- what is the 
question a^^ain? 

Q (By Mr. McKenna) Is it your best 

recollection that you did not, in fact, receive other 
documents prior to or at April 29th? 

A Well -- 

Q You have indicated that you do not recall 

receiving other documents. What I an asking you is 
it your best recollection that you, in fact, did not? 

MR. GIBERT: I believe his testimony 
is to the contrary, ao a matter of fact, 
that he thinks that he probably did receive 
other documents,which he hac thrown away. 

MR. McKENNA: No, he had received other 
documents at come tine. 

MR. GIBERT: Unless I have got the tine 


wrong. 
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MR. KcKENNA: Yes, I have stated the 125 
time frame and that Is vhat I am trying to 
be cure of. 

THE WITNESS: I don't know, I don't 

know. 

Q (By Mr. McKenna) You have no recollection 

one way or the other? 

A (Witness shakes head negatively.) 

MR. MARSHALL: Excuse me. Mr. Reporter, 
did you get the nod? 

THE WITNESS: I don't know. I guess, 

I don't recall, was that the answer? Yes, 

I don't recollect. 

MR. GIB2KT: Fi:;e. 


THE WITNESS: That Is my original 


note. 


MR. McKEHNA: Well, all right. 
Referring to - 

MR. GIBERT: Why don't you put that in 
your brief case? 

THE WITNESS: I don't own a brief 


case. 

MR. GIBERT: Don't own a brief case. 

Q (By Mr. McKenna) Referring you to the 

note which is Exhibit 4 for identification, can you tel 
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me when is the first time that you 6«<» that note as 126 
it is actually filled in? 

A The 29th of April, 1974. 

Q Is that when Mr. Zimmerman brought the note 

to you? 

A Yen, cir. 

Q And referring you to Exhibit 5 for 

identification, which is the private placement memo 
dated April 24th, 1974, can you tell me when is the 
first time you saw that document? 

A I don't recall the exact time that I saw 

this document, since I have received several and so.rt 
I have discarded. This one I kept. 

MR. GIBERT: You have answered the 
question. You don't recall. 

Q (By Mr. McKenna) Do you recall whether 

or not you received that document. Exhibit 4, the 
placement memorandum at or before April 29th? 

MR. MARSHALL: Excuse me. For the 
record. Exhibit 4 is the note. 

MR. McKElfNA: I am sorry. Exhibit 5. 

Please amend my question, Hr. Reporter. 

MR. MARSHALL: I am sorry, what was 
the question? I missed it when I -- 
Q (By Mr. McKenna) The question is whether 
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he recalls having received it at or before April | 127 

MR. GIBERT: The private pi acement 

memorandum. 

Q (By Mr. McKenna) The private placement 

memorandum, which is Exhibit 5. 

A I don't recall uhe exact date that I first j 

saw the private placement toenorruJum, This particular 
copy, I saw this particular copy -- is a copy that I 
obtained last night, 

Q And where did you obtain the copy from? 

A From my attorney. 

Q And who is that? 

A Mr. Hugh Gibert. 

MR. GIBERT: Gibert, me. 

THE WITNESS: Gibert, that is this 

particular copy, but I have seen the copy 

previously. 

Q (By Mr. McKenna) And when previously was 

the first time you had seen a copy of that memo, 
private placement memorandum which is Exhibit 5? 

A I don't recall. 

Q Can you fix it in terms of your acquiring 

the note on April 29th, whether it was before or at 
th8t time? 

A I can't recall. 
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y 

Q Do you recall ever havfng received any 

other versions of a private placement nceoranduM V ; 1». ♦ 
respect to the 6 percent promissory note that you wen 
purchasing? 

A No other memorandums, do you mean speci r lr.' 
on 

Q With respect to the sane subject matter, 

yes, any other versions or amendments or drafts? 

A Not with certainty, 

Q Do you recall having been informed at any¬ 

time that an amendment had been made to the private 
placement Memorandum, which is Exhibit 5? 

HR, GIBERT: Wait just a minute. 

If that assumes -- 

MR. McKENNA: 1 do not mean to 
assume that such amendment was made. I 
do not know, in fact, whether it was. 

MR. GIBERT: If an amendment was ever 
made, understand, that is. 

MR. McKENNA: No, I am asking him if 
he was ever informed that one was made, 
not -- ' 

MR. GIBERT: And that docs not 
suggest that one v in fact, has been made. 

THE WITNESS ? Well, naturally, in 
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reading this I saw the amendment f that th.-re 
Is an amendment there. 

Q (By Kr. McKenna) There Is an amendment 

here to what you had seen previously. 

A Ho, I am saying that In looking that over, 

1 didn't -- I don't -- 

MR. GI BURT: Ex c vise me. 

THE WITNESS: Go ahead, though. 

MR. GIBEkT: There is a possibility 
that the witness Is confused with some other 
ouendnentE that were shown him this morning. 

MR. MARSHALL: Thirteen D's. 

MR. McKEHNA: No. 

MR. GIDERT: I Merely say that it Is 
possible that, the witness ie confused, that 
the record may become confused. 

MR. McKEHNA: No, you understand, iry 
question Is with respect to seeing any other 
drafts or versions or amendments of the 
private placement memorandum relates to this 
document, and solely to this document or 
version of this document, rnd not to the 
Schedule 1.3 D's which were rr-.ked this 
morning. Do you understand that? 

MR. GIBERT: The record can show, if 
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130 . 

you wish* Lhst i'ai showing to the v;it;no*j?j, 

i 

I 

to refresh his rocollccticn, Exhibits 3A 

1 

end 33 and 3C and 3D, which I ask hi.i to 
compare just very briefly with Exhibit 3 
no as to know he is not talking about the 
same document. 

Q (By Mr. McKenna) Okay. Now, having had 

those documents In front you, when you refer to having 
seen an amendment, were you referring to the Schedule 
13 D or to the private placement memorandum? 

I don't know. 


A 
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Q Did you understand this document, »,hj c h r 

Exhibit 5, was an amendment of a prior version? 

A _ don’t recall. 

Q Do you know of anything in that document 

which indicates that it is an amendment to a prior 
version? 

A I know that it says there is an amendment 

there. 

Q Would you tell me where in here it says 

there is an amendment? 

A Somewhere. Is thi3 the placement? Is 

there something that says -- I don't know if I v:as 
talking about this. Something I thought said amendment 
here. We Just looked at something e nomant ago. 

No, I was looking at "Exhibit." I confuted 
"Exhibit" with "amendment." I don't see any amendment 
here. 

Q May the record note that the exhibit he is 

referring to is the top of document Exhibit 1, page two 
to the placement -- private placement memorandum. 

MR. GIBERT: Since the words 
"private placement memorandum" appear in 
both places, apparently that is the source 
of the confusion. 

THE WITNESS: I saw something typed 
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here. I thought that wa6 cmendi&on.c. 


132 


Q (Ky Mr. McKenna) All right. Now, in it 

your testimony then that you uon't recall ever having 
ber" informed that an amendment had been made to thia 
private placement memorandum which is Exhibit 5? 

A I don't recall. 

$ 

Q Have you ever been informed that an 

amendment to the private placement memorandum was 
planned? 

A I don't recall. 

Q When you say yen don't recall, you don't 

recall being informed or don't recall one way or the 
other? 

A I don't recall that «n amendment wuk made, 

or at leant to my knowledge. I could have been informed 
of any amendment or that may relate to any part of 
this, but to my knot/ledge, 1 don't recall. 

Q You don't recall having been so informed? 

A Fo. 

Q Have you ever been informed that it was 

planned that certain changes would be made to the 
terms that arc contained or to sny of the terms that 
are contained in the private placement memorandum, 
which iu Exhibit 5? 

* * * 
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134 * * * 

MR. McKENNA: Yec, 1 will explain it 
to you. What I mean by the difference between 
change and amendment. Amendment, I meant a 
document or physical amendment by a piece of 
paper. By a change I meant a change which 
would be a change, let's say, in the under- 
otanding that is Incorporated within the 
document with or without having to be 
incorporated in any piece of paper. And 
by a change I mean a change regardless of 
a physical amendment being made. 

MR. GIBERT: Do you understand what 
he is saying. Doctor? 

TIIE WITNESS: I think I do, but I know 
of no such changes. 1 don't know whether I 
understand the question or not. I am seeing 
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things, amendments or exhibits, and that 

la ccnfuoinp to me. 

Q (by Mr. tlcKem.a) Did you read the copy c ' 

the Exhibit 5, or a copy of the private placement 
memorandum, which is Exhibit 5, that you received? 

A I glanced at it. 1 didn't see anything 

that'8 pertinent to me about -- 

Q My question -- you cut we off. My question 

i 3 , did you review it when you received it, when you 
first received it, whatever version -- I withdraw the 
question. 

VJhenevcr you first received whatever cooy 
you did receive of the private placement memorandum, 
which is now Exhibit 5 for identification, did you 


review that 


A 

Q 

A 

Q 

it with Mr. 

A 

Q 

it with Mr. 
A 


document? 

No, I didn't. 

Do you know how you received it? 

I don't recall. 

Do you recall whether or not you discussed 
Zimmerman? 

I don't recall. 

You have no recollection of having d> scusscd 
Zimmerman? 

No recollection. 

Do you have any recollection of having 


25 


II 
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discussed this memoranduu with anybody elf.>- ar 136 | 

about the tine you firsc received it? 

t 

A I do not. j 

j 

Q Do you have any recollection of having 

discussed the contents of this memorandum with anyone 

i 

other than the attorneys who are representing you here ! 
today, and other than in connection with your appearance! 

I 

on this deposition? 

A Do not. 

Q At or prior to the time that you acquired 

the note of D-Z, were you given or.y financial inforraticL 
about D-Z in writing? 

A No, sir, not to ray knowledge. I don't 
recall. 

Q You don't recall having been given any? 

A I don't recall it. 

Q Do you recall ever having seen a balance 

sheet of D-Z? 

A Don't recall. 

Q Do you ever recall having been given any 

financial reports or statements of D-Z's financial 
coridi tion? 

A Don't recall. 

Q You don't recall having been given any? 

A I don't recall it. 
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q Havi* you over br;en given access t.o 1>-Z'n 

books end rccordc of account? 

MR. MARSHALL: X object to the 
form of the question. What constitutes 
access? 

MR. llcKENNA: Well, i'll stand on 
my question — no, withdrav/ the question 
and rephrase it to obviate your objection 
if I con. 

Have you ever been told -- hove you 
ever been informed by rny manner, shape or 
form that D-Z's books and records of account 
were available for you to inspect? 

THE WITNESS: I don’t recall. 

Q (By Mr. McKenna) You don't recall having 

been informed? 

A Don't recall it. 

Q Have you ever been told anything about cn 

salaries that would be received by D-Z's officers? 

MR. GIBURT: At what time? 

MR. McKENNA: At any time. 

THE WITNESS: 1 don't recall it. 
q (By Mr. McKenna) You don't recall being 

told anything? 
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Q After ycur firot diAcussloi. :ith Mr. 

Zimmerman in which ho mentioned to you the por.rlblr 
formation of a company, and up to and including the 
time you acquired the note, were you ever given any 
written reports or statements of the financial condition 
of Security Management Company, Inc.? 

A Not to my knowledge. 

Q Rave you ever been given any -- withdraw 

the question. 

At any time since your first mee ting with 
Mr. Zimmerman, or your fir3t discussion with Mr. 
Zimmerman oncerning the formation of the company that 
you testified to, have you ever -- and at any time 
since then, have you ever been given any copies of 
any annual reports, prospectuses, financial stnt incntr, 
or other reports of the financial condition of N.J.B. 
Prime Investors? 

A No, sir. 

0 What if anything have you been told -- 
withdraw the question. 

What if anything prior to and at the time 
you received the note on April 29th, 1974, were you 
told or informed about how it was contemplated the 
notes or the note that you were receiving would be 
repaid? 
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1 


MR. MARSHALL: Lot me not object 
to the question, but neck clarification 
from you. When you say M tolcl" are. you 
including what is contained in that place¬ 
ment -- private placement memorandum. 

Exhibit 5? 

MR. MciCENNA: I am asking what the 
witness can tell independently, right now, 
whot he can tell me in his present knowledge 
he was told or informed without reference 
to the private placement memorendum which, 

I believe he indicated he did not review. 

Eut whether or not he did, I would like to 
know what hia present knowledge i3. 

THE WITNESS: Certainly, I understand 
that I made a loan to the corporation that 
has no collateral, but that will draw interest 
and that it is a speculative investment. 


1 
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Q And were you told -- well, who told you ! 140 

this? 

A Mr. Z immerins n. 

* 

Q And what did you understand that he meant 

by the terra "speculative investment"? 

A That I might, by miking that loan, that I 

might be able to purchase any assets that D-Z Corporation 

< 4 > 

made as a result of ray loan, that I. might be able to 
get in on the ground floor of any -- 
Q Did Mr. -- I ara sorry. 

A -- of .any assets that night therefore 

arise. 

Q Did Mr. Zimmerman, in words or in sub¬ 

stance, advise you that it was contemplated that D-Z 
would at some point issue connon stock that might be 

a 

made available to you? 

A I think there was an indication, but I 

don't remember him specifically saying that. 

Q Mas it -- I an sorry. 

A I just understood that I would, by making 

that loan, that any assets that D-Z might acquire, 
that I might be able to participate. 

Q Well, did -- I ara sorry. 

A And as one of the founding fathers or 

whatever. 
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Q Did he tell you in manner you would be 141 

able to participate in any afisctn that they acquired? 

A He did not, 

Q Did you have any understanding as to what 
manner you would be able to participate in the assets? 

A I did not. 

Q Did you have any underctanding that the 

note that you had purchased might be convertible in 
one form or another to common stock which would give 
you a participation in assets of D-Z? 

A That was mentioned as a possibility, but it 

wasn't. promised. 

Q When was that mentioned? 

A I think at the time I wrote the -- or jusr. 

before I wrote the check, when 1 was mulling about 
whether or not to make the loan a week before, I was -- 

Q Did you ever, and you were told that 

by Mr. Zimmerman? 

A Right. 

Q Did you ever question why you should put 

up $50,000 for a 6 percent note based upon the current 
market? 

MR, GIBERT: When you say did he ever 

question it, does that mean that he -- 

Q (By Mr. McKenna) D*id you ever question a 
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person, Mr. 2imiaerman, Mr. Davis or anybody <*1bc 14< 

that you knew that was connected with D-Z7 
A Mr. Zimmerman. 

Q Well, did you question it7 I asked you 
first -- I will caution you the way Mr. Gibert did 
anda8k you to answer my question. 

MR. GIBERT: Well, my problem was 
the expression of the question means either 
direct a question to some other person or 
it means wonder in his own mind, and I am 
not sure which you meant. 

Q (By Mr. McKenna) I thought I clarified 

that. I attempted to clarify that. Did you question 
of somebody why should I put $50,000 in and get -- 
for a 6 percent promissory note, when I can get 
better interest than that from a bank or from some 
other source? 

A I questioned no one other than Mr. Zimmer¬ 
man. 

Q And what did you say? Did you question 
him about that subject? 

A I asked Mr. Zimmerman what benefits might 

accrue from my loan, and he indicated to me that this 
corporation, upon formation, it would -- whatever 
assets they acquired, that I would be able to 
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participate as one of the original investors in D-X 

Corporation* 

Q Well, you testified previously, I bellow, 

that no promises were made, but was it your -- 

A There were no promises. He said that I 
might be, but he didn't promise me that 1 night be 
allowed to participate in any. 

Q And you loaned the $50,000 at 6 percent, 
based upon the indication that you might be able to 
participate at some future dete? 

MR. MARSHALL: I object to the form 
of the question. 

Q (By Mr. McKenna) And the benefits to be 

obtained from the assets of D-Z? 

MR. MARSHALL: I object to the form 
of the question, 

Q (By Mr. McKenna) Is that correct? 

MR. GIBERT: That is what he has 
already testified to, I believe. 

THE WITNESS: I have great confidence 
in Mr. Zimmerman and Mr. Zimmerman -- I 
have been in investments, I have been in 
original investment with him on Fourteenth 
Street which we brought out previously, and 
I did not question him or his Integrity. 
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Q (By Mr. McKenna) Well, was It then yovu ; 144 

understanding that notwithstanding the lack of a 
promise, that you will ho able to get in on the ground 
floor, as you have testified? 

A Well, when I say ground floor, I mean 
that as one of the original investors in a new corpora¬ 
tion, that I would be permitted to participate in 
gainful assets that the corporation might acquire ct 
a later date. 

Q You say you were anticipating that you 
might obtain more than your 6 percent return on your 
promissory note? 

A Not necessarily, but he indicated it van 
a speculation. 

Q But that you 

A And I might not even get the -- 

Q The principal back? 

A That's right, I was not promised. 

Q But, no, not promised, 1 said that you 

might -- was it indicated to you that you might be 
able to get more than your 6‘ percent back? 

A There was a possibility. 

Q Did Mr. Zimmerman ever tell you -- withdrav 
the question. 

Were you ever informed that it waa 
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145 ; 

contemplated by D-Z.that it would issue sorjcti ;ac i 

I 

I 

to September 1, 1974, unite consisting of common 

I 

stock and two year 6 percent promissory notes, such 
units of common stock to have a $100 par value? I 
withdraw the question, will rephrase It. 

Did Mr. Zimmerman -- veil, I withdraw chnt 

one, too. 

Was it ever Indicated to you that it ves 
contemplated that D-Z, sometime prior to September 1st, 
1974, would issue units of securities which would contain 
two year promissory notes at a cost of -- at a 
principal amount of $45,000, and four shares of $100 
par value common stock at a cost of $5,000? 

MR. MARSHALL: I am going to object. 

MR. GIBERT: What do you mean, indicated? 

Q (By Mr. McKenna) Was it indicated in words 

or substance that there was such an intent on behr.lf 
of D-Z7 

MR. GIBERT: Excuse me. I have a 
problem with the form of that question. You 
mean indicated to him by some means other 
than delivery of the private placement memoran¬ 
dum in which that information appears? 

MR. McKENNA: No, I mean does he know 
now, does he recall having -- being given 
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that Information and I am including the 146 

private placement memorandum. He has 
indicated he didn't review it and all my 
questions relate to euy information that 
he has obtained, that he presently recalls 
having been given, whether it be through 
the private placement memorandum, which 
he didn't review or otherwise, 

MR, GIBERT: All right. But I would 
think that if it -- if the information is 
contained in a document that ir> handed to 
him, as he has testified, then it has 
been indicated to him, so your question, 
it seems to me, is either was it pointed 
out to him in some other manner or does 
he -- did he recall it? 

Q (By Mr, McKenna) Do you recall having 

been so informed, whether by virtue of this private 
placement memorandum or otherwise? 

A No, I don't. 

Q Do you recall ever having read -- well, 

I show you the private placement memorandum which is 
Exhibit 5, and specifically page 7 through 8, and 
then there is an unnumbered page following 8, which 
is only a partial page, and beginning with the 
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heading "Issue of Units under small issue registration, (' 

which i8 in block letters and underlined, and I aek 

you to read that and then ay question to you would 

i 

be: Do you recall having read that information on or 
prior to April 29th? 

A I don't recall specifically reading that. 

Q Ware you ever advised by anyone prior to 

the time that you were subpoenaed for this deposition 

i 

that you should read that private placement memorandum 
or the copy that you originally received thereof, 
which is Exhibit 5, that you should read it and read 
it carefully? 

MR. MARSHALL: I am going to object 
to the question. I think it is misleading, if 
you want to give him a specific point in 
time, you are talking about the entire 
period prior to receipt of the subpoena. 

MR. McKENNA: Oh, I am sorry. 

Q (By Mr. McKenna) At any time prior to, 

at or prior to the time you acquired the note of 
D-Z on April 29th, 1974, were you ever advised that 
you should read the private placement memorandum, 
which is Exhibit 5, or whatever copy thereof that you 
had been given up to that time? 

A I don't recall. 





A 14U2 

Excerpts from Deposition of Harold B. Levin 

Q (By Mr. McKenna) Up until this point in 1 

time, were you aware that if -- 

MR. CIBERT: What is this point 
in time7 

MR. McKENNA: This very moment. 

MR. GIBERT: Today? 

MR. McKENNA: This very moment, 
that'8 right. 

Well, I will modify the question up 
to the time you were served with the subpoena 
to Appear here. Dr. Levin, were you aware that 
any person who purchased one of the units 
which were contemplated to be offered by 
D-Z Investment Company, that is, the unit 
of common stock, and $45,000 notes would 
be paying at the rate of $1250 per share 
for the common stock of D-Z they received, 
whereas, the common stock of D-Z that was 
purchased by Mr. Zimmerman and by Security 
Management was secured at only $100 per 
share? 

THE WITNESS: I don't recall. 

Q (By Mr. McKenna) You don't recall having 

been aware of that? Were you aware of that? 


A 


I .was not. I don't recall having been 
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1 aware of it. 

2 Q Is that news to you now? 

2 A That’s news to ue, 

* * * 



\ 

I 
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Q (By Mr.. McKenna) Dr. Levin, at any time 152 

up to and including the tice you acquired the note 

of D-Z, were you informed in any manner, shape or 

form that D-Z might wage a proxy contest to get 

control of the REIT in which they were interested? 

MR. MARSHALL: I am going to object 
to the form of the question. You used the 
term "proxy contest". I think there are 
some lawyers that don't comprehend all the 
ramifications of that term . 

MR. McKENNA: Well, I am using, for 
your reference, Mr. Marshall, 1 am using 
the word as it is used in page A of the 
private placement memorandum, which is 
Exhibit 5, and the ultimate sentence on 
that page reads: "To be successful, the 
company may have to conduct a proxy 
contest." 

Now, that ought to help the witness. 

THE WITNESS: I am aware of that. 

Q (By Mr. McKenna) Were you aware of that 

at the tine you acquired the note or, April 29? 

A Yc8, sir. 

Q And how were you aware of that fact? 

A Either that he mentioned it just prior to 
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« r 

-_ L > 

the time I gave him that check or I saw it la that 
memorandum. 

Q He being Hr. Zimmerman? 

A Yeah, Mr. Zimmerman. 
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' 154 

Q Wore you .told anything about the possible 
expense of such a prexy contest? 

A No, but I understand everything is cor.tly. 

Q Were you told that the proxy contest mij-ht 

involve litigation? 

A No. 

Q Were you ever told, in fact, that the compan 
has -- D-Z has instituted two lawsuits in connection 
with its attempt to acquire a controlling interest in 
N.J.B. Prime? 

MR. MARSHALL: I object. 

MR. GIBERT: When you say "ever," 
that means any time up to today? 

MR. McKENNA: Right. 

MR. MARSHALL: 1 object to that 
question on the grounds that it is misleading, 
the way you characterize two lawsuits, or the 
two lawsuits which you characterize. 

MR. McKENNA: There may have been more, 
but 1 only know of two. 

MR. MARSHALL: Unless you want to go 
on and explain, and put to the witness the 
nature of the two lawsuits. Are you Including 
within that the suit that was commenced to 
get the shareholders list after N.J.B. refused 
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to produce it? 

MR. McKENIIA: I an referring to the 
lawsuit coinnenccd in iiassachure’ tts which, 

I understand, was comaeaced to obtain a 
copy of the shareholders list. Were you 
aware of that lawsuit, that it had been 
instituted? 

THE WITNESS: I was aware that there 
was some lawsuits, but not until fairly 
recently. 


* 


* 


* 
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you have asked? 

Q (£y Mr, McKenna) No, »iy present qvi. rt ; 

are you c\:n rc; that In a lawsuit Instituted by d- 7 , 
D-Z moved for an Injunction of tho annual sharehoi. 
meeting of HJft Prime Investors end that such injunc 
was denied, such injunction being sought was a 
preliminary injunction, 1 should cay. 

A I am aware of that. 

Q And when did you first become aware of 

that? 


A 

Zimmerman. 


In a telephone conversation with Mr. 


Q 

A 

June, June 


Uhen was that telephone conversation? 

I guess it was the end of May or in ear 
I would say. 


MR. MARSHALL: Well, I -- 
Q (By Mr. McKenna) Okay. To refresh you 

recollection, I believe that the injunction was 
denied on -- I would rely on Mr. Marshall for the 
history because I don't remember. 


MR. MARSHALL: For the record, I think 
it would be helpful to yon, Mr. McKenna, 
if 1 state: This action, D-Z versus Holloway 
ct al, was commenced on June 3, 1974. The 
preliminary injunction application brought 


160 
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iy 
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on by D-Z was argued before Jud^e Kannelo 

on June 7, 1974, and Judge kannelo denied 

that: application on June 11, 1974. 

Q (By Mr. McKenna) Doom that help to rcfrrsi 

your recollection? 

A That helps. I think it was around the 

middle of June then. 

Q Are you presently aware of whether or :u>c 

D-Z is, in fact, soliciting proxies to obtain the 
call of a special shareholders meeting of NJB Prlrr.e 
Investors? 

A Yes. 

Q And how are you aware of that fact? 

A I vas informed of it when I was informed 

that there was some litigation in the middle of June. 

Q The same time, the same conversation with 

Mr. Zimmerman, he told you about the injunction? 

A I believe so. 

Q And what did Mr. Zimmerman tell you, in 

words or substance, about the soliciation of such 
proxies? 

A I don't recall the exact words. 

Q Well, do you recall in substance what 

he told you, what they were attempting to do, how 
many they were attempting to solicit, anything in that 
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nature? 162 

MR t GI3RRT : Kr-.'rure bar-a * t 

testified that they were i< i.tempt in", to 

solicit. 

HR. McKENNA: I had understood he 

had. 

THE wITNESS: I was only aware that 
there wns seine litigation. 

MR. GIDEP.T: E::cuse it':. The question 
was: Here you ever informed whether or 
not there were solicitation > bein'', Made, 
and he said yes. 

Q (Dy Mr. McKenna) Hero you informed by 

Hr. Zimmerman that, in fact, there: were solicitations 
being made? 

A Yen. 

Q Now, what, in substance, were you told 

about those sol i c i tat ions by Mr. £ iirmennan at that 
time? 

A I understand there was some discussion 

about proxies involved at a June Meeting of NJB. 

Q Did he tell you anything about, solicit in;; 

proxies or consent to coll of another meeting after 
the annual June Meeting of a special meeting, in 
other words? 


A 1411 

Excerpts from Deposition of Harold B. Levin 


1 


A Ko specif Lc details to my knoviedge . 

* * * 

164 * * * 

MR. McKENNA: Let me see if I can 
explain. My understanding is that a aotJ i 
was brought for preliminary injunction t< 
enjoin the shareholders from meeting. Tl 
motion was denied. The annual sharehold a 
meeting went ahead. I want to know if y 
were told that after the denial of that 
motion and the lack of success of D-Z of 
having the annual shareholders meeting 
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delayed, chat the company, or persons 

acting on behalf of the conp-tny, were, i- 

fact, soliciting further prcr.ica or cons; *■■■■ r. 

to attempt to obtain another meeting to 

called, a special meeting. That is my 

question. 

MR. GIDF.RT: I think it is fair tb r. 
the witness know, since you are -- it it 
fair that the witness know that the orij ial 
complaint referred to the need of D-Z to 
have more time to solicit proxies, end £ r 
that reacon, sought to enjoin the holding 
of the stockholders meeting. How, then, 
the stockholders meeting was nevertheless 
held, and I want the witness to understand 
that, although I think you have said it, 

I think he must understand we are talking 
of not solicitation of proxies in connection 
with the original stockholders meeting. He 
is asking now not did you knew about that 
effort, but is there another effort going 
on, and do you have any knovledgc about it. 

THE WITNESS: None to my knowledge. 

Q (By Mr. McKenna) Have you communicated 

with any person you know or knew to be a shareholder 





a 1413 

Excerpts from Deposition of Harold B. Levin 
of N.J.B. Prime about voting for the cell of a cpecir.l 

meeting or about voting at the annual meeting? 

A No. 

( 

i 

Q Dr. Levin, where did you obtain the funda 

which you used for the purchase of the D-Z note? 

A Hard work. 

j 

Q Did you pay for that note from cash that 

you had in your savings? 

A Yes. 

» 

Q Or did you borrow the money? 

i 

A I did not borrow it. From my savings. 

Q Did you tell Mr. Zimmerman where you were 

getting the funds? 

A Mr. Zimmerman? 

Q My question is, did you tell him? 

A 1 don't recoil telling him. 

Q Did he ask? 

A There may have been some discussion about 

?.t. Mr. Zimuerumn is aware of my financial situation. 

Q Did Mr. Zimmerman or anyone else on behalf 

of D-Z ask you for a financial statement before you 
acquired the note? 

A I'd hardly think he would have to ask me. 

Q My question is not what your mental opcratlo 
is, but do you recall, in fact, that you were asked for 
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a financial statement? 

MR. MARSHALL: You are asking him 
for his own personal financial statement? 

MR. McKENNA: Yea. 

THE WITNESS: He might hove asked. 

He might have asked me. 

Q (By Mr. McKenna) Do you recall -- 

A We have had a discussion. I don't recall, 

you know, when 1 was pondering over whether or not to 
make the loan, what I considered as making a Icon. u^. 
was aware of my financial situation and that I maintain 
a substantial sum in the checking account. 

Q Well, I move to strike that all. It is 
not responsive. My question is simply did he aek you 
for a financial statement? Do you recall whether he 
did or not? I don't want you to speculate. 

A No. 

Q Do you know who else purchased notes of 

D-Z? 

A I have seen the list of people that was in 

the list. 1 saw the names of the holders of the notes. 
Q And where did you see that list? 

A I saw that on the list at one of the 

communications that shows how much each one of them 
has. One of these. Some of the material shows about 
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nix no:ucc. One owns $100,000. Each of about five 168 

other people, $50,000. 

MR. GIBERT: Are you looking for 
3A and 3B? I think that's — I think 
they are among your papers. 

(Thereupon, an off the record 
discunsirn was had.) 

Q (3y Mr. McKenna.) In your lent answer In 

which you ludlcated you had seen the list of purchasers 
and the amounts they purchased In the document, were 
you referring to any of the documents which are marked 
as Exhibit 3A through 3D, the schedule 13D's? 

A It shows there. 

Q I'm asking you -- my present question is 
are those the documents referred to? 

A I have to see it. I have to see it to 

know. I believe that's the document. 

MR. GIBERT: I juct showed you the 
3A and amendment number one. 1 show you 
that because you mentioned the number 
100,000. 

THE WITNESS: Yer. 

Q (By Mr. McKenna) Now, apart from those 

schedules which arc a part of those 1.3D's and answers 
to those 13D*s, which are exhibits here, do yo*i have 
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knowledge as to who purcli2>3ed notes? 

A Aside from that, I did not. 

Q Did you knov; prior to todny who the cth. r 

note purchasers were? 

A Yes, when I caw that list previously. 

Q You saw that list in one of those 13D'n 
at some tine previously? 

A I saw that list of -- 

Q You saw the list but you arc riot sure it 

was in the 13D statement? 

A I don't know what -- yec, X'tn not certain 

where I saw it. 

Q Do you know when you caw it? 

A I didn't see that list until after 1 had 

put up my money. I'm certain it was after April the 
29th. 

Q Did you know beforehand, before you put 

up your money, who else was being approached by Mr. 
Zimmerman or anybody associated with him in connection 
with this investment? 

A I didn't know for certain. 

Q Did you knov: not for certain? Did you !.:ivp 

any information about it? 

A No, the only -- the answer is no. 

Q Did you suggest any other persons to Mr. 
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Zinmer.tan who might be interested? 

A No. 

Q Did you discuss thic investment 

with any others who, to your knowledge, had 

approached by Hr. Zimmerman? 

A No. 


o p port 
not be 
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Q I may have asked this, end l vill at,:, , t. 

® rcprcs6nCBtit 'i if I luivc ( iiut do you !;avo pro: , ,r : r' v 


any knowledge: or information about others who wore 

approached or asked to or invited to buy notes of i 

j 

D-Z, other than those listed In Schedule 13-D state¬ 
ments, which fire Exhibits 3A through 3D? 

A No. 

Q Prior to your acquiring the D-Z note, 

had you been Informed of any prior business dealings 

i 

between Mr. Zimmerman and Mr. Davis and/or his companyJ 
Security Management, other than the fourteen Street 
Investment in which you had a common interest? 

A No. 

Q Prior to your acquiring that 6 percent 

promissory note of D-Z, had you been informed of any 
P r ^- or business dealings between Mr. Zimmerman end 
Mr. Saul Becker, in respect of shuring commissions 
on real estate brokerage? 

A Prior to the Fourteenth Street, Four¬ 

teenth — 

Q No, no, prior to your acquisition of the 
6 percent to D-Z. 

A Well, they were involved In this Four¬ 

teenth Street transection. 


25 


Q 


No, apart from Fourteenth Street 
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A No. 

Q Apart from Fourteenth Street, had you . 

Informed prior to your acquisition of the note of any 
business dealings between Mr. Zimmerman and Hr. Saul 
Becker? 

A No. 

Q Dr. Levin, I refer you to the note which 

is Exhibit 4 for identification, and particular -- 
well, Just a minute. I will withdraw that question. 

1 refer you to the private placerucnL 
memoranduni which is Exhibit 5, and to page 3 tneroof, 
the first two sentences, which I will read: ’’The notes 
arc lining offered and sold without registration and 
under the Securities Act of 1S33, as amended. In 
reliance upon exemptions for registration for non¬ 
public offering, the availability of such exemption 
depends, in part, upon the accuracy of certain 
representations and declarations and warranties which 
n purchaser will be required to make." 

Do you now recall any representations, 
declarations or warranties which you made in connection 
witli your acquisition of the 6 percent promissory 
note of D-Z? I am asking you now of your own re¬ 
collection, without reference to any documents. 

Well, but you are asking me what? 


A 
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Q If you recollect now l ay rc;u\ ssnt 



or warranties -- well, let me Lake them ore at ! 

i 

! 

time. Any representations * hat you made in coarv. e t i <r: ! 

I 

I 

with your acquisition of the 6 percent promissory 
note of D-Z? 


A I don't understand the question. You asuoili 


me did I make any declarations? 

Q Do you recall now that you made any 

I 

I 

representations in connection with your acquisition i 

! 

of that note? 

A Kot to my knowledge. 

Q Were you informed at any time prior to at 

the acquisition of the this 6 oercent promissory 
note of D-Z, that the stock which D-Z would be pur¬ 
chasing in the REIT in which it was interested would 
be collateral for margin debt? 

11R. MARSHALL: I am sorry, would you 
repeat that question, please, Mr. Reporter? 

(Thereupon, the question v:ns read by 
the reporter.) 

Q (By Mr. McKenna) In which it was interested 

would be collateral for margin debt. 

MR. GIBERT: I believe he testified 
this morning that ho didn't know anything 

i 

about any margin transaction. Am I mistaken j 
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about that? 174 

HR. McKEKHA: If he did, I mitred it. 

i 

! 

THE WITNESS: Yes, I testified to that 
earlier, that I knew of no marginal -- 

HR. McKENNA: I don't believe I asked 
any such questions, I am quite certain I did 
not. I would therefore ask for an answer 
to try question. 

MR. GIBERT: All right. I will not 
object• 

THE WITNESS: Ho. 

Q (By Mr. McKenna) Well, I chow you or 1 

ask that be put before the witness Exhibit 5, the 
private placement memorandum, and 1 refer you to page 
6, the next to the last paragraph thereof, which I. 
quote: "The stock purchased by the company will be 

collateral for the margin debt." 

Does that refresh your recollection that 
you were informed at or prior to the time you acquired 
your D-Z note that the stock purchased by the company, 
the REIT stock purchase by the company, would be 
collateral for the margin debt? 

A I don't recall. 

Q You don't recall ever having been so in Joii. d, 

even after seeing this document now? 
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A Weil, I un tiersfcood it would bo -- that: 

i 

my money, at least, the money froji chare notes, n:. f ht 
be used to acquire stock, but as Co it being marginal 

collateral or -- 

Q Well, did you understand that part of the 

purchase price of the stock that would be acquired with 

| 

your note would also be put up by a brokerage firn, 
which would do so on the basis of margin borrowings/ 

A Not to my knowledge. 

Q And that that brokerage firm would hold th: 

stock as collateral for those margin borrowings, or 
were you so informed? 

A Hot to my knowledge. 

Q Do you recall being -•* withdraw the 

i 

question. 

Were you informed at any tine prior tc you- 
acquisition of the 6 percent promissory note of 
D-Z that other than the hundred thousand dollars 
which was put up by Security Management Company of 
Mr. Zimmerman, D-Z would not use any of the proceeds 
of the notes, including your own, until at least 
$500,000 in proceeds had been received? 

A That was my understanding. 

Q And how were you so informed? 

A Either verbally or I saw it in writing 
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somewhere. 


176 


Q Do you recall any agrccmc nt having beta 

made ro change that under standing or tern? 

A There might have been an amendment. I 

remember seeing amendments somewhere and I'm not 
certain where I saw -- 

Q An amendment that related to that term? 

A Hot to that term necessarily. 

Q The amendments you are referring to, are 

those the amendments to the Schedule 13 D which are 


Exhibits 3D through D? 

A I can't be certain. 

Q Do you recall seeing any other amendments 

than those? 

A I can’t be certain. 

Q Have you ever heard of the firm of Canter, 

Fitzgerald and Company, Inc.? 

A Nope. 
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Q Other than your loan to D-i.' r.-present:, d 

by the six percent promissory note you received fv< , 

D-Z, have you ever loaned money which was to be urc! 
specifically for the purpose of purchasing stock? 

A No. 

(Thereupon, there was n brief recess.) 

Q (By Mr. McKenna) Dr. Levin, have you ever 

been informed that D-Z Investment Company was purchasing 
stock i;. R.E.I.T.'s other than N.J.3. Prime? 

A No. 

Q Was it your understand!rg based upon v :' ; m 

you have been told by Mr. Zimmerman that D-Z would be 
attempting to acquire an interest in only one R.E.I.T.? 

MR. GIBERT: Was it hie understanding? 

At what time io that? 

MR. McKENNA: At or prior to the 
time you acquired the six percent promissory 
note of D-Z. 

THE WITNESS: The question? 

Q (By Mr. McKenna) The question is whether 

or not you understood from what you were told by Mr. 
Zimmerman that there would only be one R.E.I.T. that 
once it selected whatever one it was, would be 
purchasing the stock of In attempting to gain sufficient 
interest in to exercise control? 
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A No. 

Q Uero you told that -- v::r; it your under¬ 

standing that there would be mere than oae? 

A I indicated earlier todsy rh3t he only 

pointed to A, B, C, D listings o£ R.E.l.T. 8. 

Q Did he indicate to you in that conversation 

that of these four, or whatever there were, A, B, C, 

D, that it vms the intention of himstlf and his 
associates to purchase only -- to target in, is the 
word you used, on only one? 

MR. MARSHALL: I object to you 
saying that is the word he itccd because 
we went through that before, end I think 
we need not go through it again, and the 
record 6peaks for itself on chat. The 
target referred to your characterization. 

MR. McKENNA: No, 1 did not use 
the vxord "target." I don't want to go 
through that either. 

To zero in on only one R.E.l.T. 

MR. GIBERT: If I could say, was 
D-2 to be interested in one or more then 
one, whichever one that was selected, 
whether you are going to be buying into 
more than one or just one, is that whot 
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to — 

ME,. tlcKEUKA: I'll accept your 
question. 

THE WITNESS: I understood there 
wa8 one, but whether it was going to be 
necessarily an R.E.I.T. or not, I didn't 
know. This was just selected as four, 

A, B, C, D, which happened to be R.E.I.T. ' i>. 
But I wasn't aware at the time with certainty 
that it was an accumulation in a particular 
R.E.I.T. It might have boon any kind of 
business as far as I was concerned. 


a 
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A (Continued) Ky flitter should be no , o 

that question. 

MU. GIBERT: Touche. 

THE WITNESS: I like to talk.. 

Q (By Hr. McKenna) Hr. Levin, I would like 

to have put before you again the private place: :i;L 
memorandum, which is Exhibit 5 for idnntificot ion. 

MP.. GIBERT: I have. it. What page 

you want him to -- 

MR. McKENNA: No specific page. 

Q (By Mr. McKenna) I just wanted r.o rtk yo.* 

now, based upon the questions and answers that ve 
have Just had this afternoon, since you produced this 
document and upon your having referred to it on 
occasion in reference to some of these question 5 ; and 
answers, if you can -- if your recollection h.s been 
refreshed to any extent as to when you, in relation 
to April 29th, when you purchased the note, you first 
received a copy of this private placement raemor'mduc. 

A I don't recall. 

Q Do you have any specific recollection that 

you received a copy of it before April 29th, 1974? 

A I don't recall. 

Q Do you have ar.y specific recollection that 

you received a copy of it before April 30th, 1974? 
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A I don' t recal 1. 

Q Do you have any specific recollection, 
just to be careful, that you receive'! a copy of it 
before you purchased the note? 

MR. MARSHALL: I think you just a;>ked 
him that question. 

MR. McKENNA: Well, X Just want to be 
sure I am not confusing him with reference to 
dates. I don't want to mislead the witness. 

THE WITNESS: I don't recall. 

MR. McKENNA: I have no further questions 
at this time. 


* 


* 
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EXCERPTS FROM DEPOSITION OF BERNARD XROLL 


IH THE VEPTEP STATES DISTRICT COURT 
I*OR THE SOUTHERN DISTRICT OF NEW YOK*. 


D-2 INVESTMENT COMIV.NY , ) 

n.-Lutiff, > 

) 

- vs - ) 

) 

ROBERT E. HOLLOWAY, MELVIN ) 
S. TAUli, MAURICE J. BRICK, ) 
PETER E. SIMON , 1:ORMAN ) 

BRASS LEU, CHARLES GILLER, ) 
HERBERT E. HARPER, MR. ) 

GORDON McKIHLEY, JAMES R. ) 
MOSELEY, III, JACK C. ) 

TAYLOR, DALLAS S. TOWNSEND, ) 
JR. and tlJB PRIME INVESTORS ,) 

Defendants. ) 


CIVIL ACTION 

NO. 74 Civ. 2379 
(IBW) 


Deposition of MR. BERNARD KROIL, LaV.cn 
by the Defendants, pursuant to notice cr»d 
subpoena and the Federal Rules of Civil 
Procedure, before Forrect M. Bro\m and 
Stunrt S. lluseby, Court Reporters and Notaries 
Public, at 2700 First National Bank Tower, 
Atlanta, Ceorgia, on the 19th day of July, 
1974, commencing at the hour of 10:50 a.m. 
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APPEARANCES OF COUNGEL: 

For the Plaintiff: 

For the Tn.«Jividua 1 
Defendants: 

For Security Manage- S. ALAN COHN, Esq. 
meat and Ralph 
Becker: 

For the Defendant DAVID PARKER, Esq. 

NJB Prime Investors: 

For the Deponent: S. JARVIN LEVISON Esq. 

HUGH VJ. GIIiERT, Esq. 
DAVID ROSS, Esq. 

IT IS HEREBY STIPULATED AND AGREED, 
by and between the attorneys for the 
respective parties hereto that filing, 
ceallng and certification be and the 
same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 
that all objections, except as to the forra 
of the question, shall be reserved to the 
time of trial. 

IT IS FURTHER STIPULATED AND AGREED 
that the within examination may be subscribed 
and sworn to before any notary public with 
the same force and effect, as though subscribed 
ano sworn to before this Court. 


STEPHEN A. MARSHALL, Krq, 
PETER D. KcKEMHA, Enq. 
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MR. BERNARD KROLL, 

being first duly sworn, was examined arid deposed as 
follows: 


i 

! 


j 


* * * 


EXAMINATION 

BY MR. McKENNA: 

Q M>.. Kroll, state your full name, please. 

A Bernard Kroll. 

Q And what is your present residence address? 
A 4720 Paran Valley, N. W., Atlanta, Georgia. 

Q You have a business address in Atlanta? 


What is that? 


A 400 Colony Square, Suite 2100. 

Q What is your occupation? 

A President of Holder Construction Company. 

Q And what, in general, is the nature of 

Holder Construction Company's business? 

A Ceneral contractors. 

Q You have any other occupation? 






A 1432 

Excerpts from Depoeition of Bernard Kroll 


1 

I A 

z 

o 

• 

1 

1 

i 

1 

i 

| 

t 

i 

» 

2 

Q 

Did there corae n time when you purchased 

3 

i note or 

notes of D-Z Investment Company? 

4 

A 

Yes, sir. 

5 

Q 

And did you make more than one such pur- 

G 

chase? 


7 

A 

Yes, sir. 

8 

Q 

And when was the fJ 'st such purchase? 

I 

9 

A 

I don't remember. I have got two of th'.ra. 

10 

Q 

Do you have with you today the notes that 

11 

you purchased? 

12 

A 

Yes, sir. 

13 

Q 

May I have those produced, please? 


0 
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The first one today would be number seven. 

Does anybody disagree with that? 

MR. GIBERT: I have no opinion on 

that. 

MR. McKENNA: 1 meant with the 
number. 1 thought we had agreed on the 
sequential order. 

I notice the first document I have 
here apparently had a staple In It, and the 
staple has apparently come loose or been 
removed. Do we have a stapler around here? 

Okay. I'd like to mark as Exhibit 7 
for identification to Mr. Kroll's deposition, 
a document entitled "D-Z Investment Company, 
private placement memorandum, M dated April 
24, 1974, with an Exhibit 1 consisting of 
two pages, and Exhibit 2 consisting of 
seven pages, and Exhibit 3 consisting of 
eight pages annexed thereto. 

MR. Gj BERT: Mr. McKenna, 1 have Just 
been advised by the witness he gave me two 
of those. I must have inadvertantly left 
the other — 

THE WITNESS: There is two $50,000 


notes 


8 
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MR. GIBERT: No, he*8 talking about 

the private placement memorandum. 

MR. McKENHA: I wight note that I 
don't see any note in the group of papers. 

MR. GIBERT: I must have inadvertantly 
failed to pick it up. 

THE WITNESS: Two executed notes and 
two of those. 

MR. McKENHA: I'll continue. 

MR. GIBERT: Go ahead marking. 

MR. McKENHA: As Exhibit 8 for identi¬ 
fication, a letter of June 6th, 1974, on the 
letterhead on Security Management, addressed 
to Bernard Kroll. 

As Exhibit 9 for identification, a 
letter on the letterhead of D-Z Investment 
Company, dated June 11, 1974, to Mr. Bernard 
Kroll, with -- no, the letter and the uext 
refers to a questionnaire enclosed, and there 
la attached to the letter a document entitled 
N.J.B. Prime Investors Questionnaire as of 
May 30, 1974 in connection with proposed 
proxy solicitation, and consisting of nine 

MR. MARSHALL: I suggest you mark the 


pages 
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questionnaire or. Exhibit 9A. 9 

MR. McKENNA: I ajjiee. A subpoena 
issued from the northern District of Georgia 
-- United States District Court, Northern 
District of Georgia, D-Z Investment Company, 

E. Robert Holloway, and the subpoena issued 
to Bernard Kroll, dated July 9, 1974, and 
annexed thereto, a notice of deposition 
dated July 5, 1974, consisting of three 
pages, which will be Exhibit 10. 

Exhibit 11 is a letter of July 10, 

1974, on the i 'terhead of Wachtell, 

I.ipton, Rosen and Kctz, addressed to Mr. 

Bernard Kroll, which refers to and encloses 
copy of an order, and attached thereto is, 
in fact, a copy of an order to show cause 
with stay from the United States District 
Court from the Southern District of Hew 
York, dated July 9th, 1974. 

A letter of July 12, 1974, on the 
letterhead of Wachtell, Lipton, Rosen 
and Katz, addressed to Mr. Bernard Kroll. 

That will be Exhibit 12 for identification. 

And a letter dated July 12, 1974, 
addressed to Mr. Bernard Kroll, and bearing 
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l 

the typewritten -- signed D-Z Investment 
Company by Jerome Zimmerman, Vice President. 

HR. MARSHALL: Is that all? 

MR. McKENWA: That's all that has 
been produced so far. All of the above 
documents described were just produced to 
me by Mr. Gibert. 

(Thereupon, the court reporter 
marked Exhibits 7, 8 , 9, 9A, 10, 
11 and 12 for identification.) 

(Thereupon, on off the record 

discussion was had.) 


* 


* 
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MR. McKENNA: I aui at this time giving 19 

to the reporter to mark for identification 
one copy each of a note of D-Z Investment 
Company, 6 percent promissory note due 
March 31, 1975 in the anount of $59,000; 
the first being dated 30 April, 1974, and 
issued to Bernard Kroll, and the second being 
dated 16 May, 1974, and issued to Bernard 
Kroll• 

(The notes referred to were 
marked for identification as 
Exhibits 14 and 15 to the 
deposition.) 

MR. McKENNA: Such notes having now 
been marked a a Exhibits 14 and 15 respectively, 
and I am handing one set to Mr. Marshall, 
taking one set for myself, and another set 
which I will return to Mr. Gibert. I would 
also like to note for tne record :hjt I 
have delivered to Mr. Gibert this morning 
the original of yesterday's deposition trane- 
script of Dr. Levin. Do you have it or, at 
least, I left it on the table? 

MR. GIBERT: Ic this the original? 

You are right. 

MR. McKENNA: Okay. I bad a question 
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36 * * * 


Mr. Kroll, I put before you the note, 
copy of the note marked as Exhibit 1A for 
identification, which is dated 30 April 197A, 
and ask you if you can identify that dou^ment. 

THE WITNESS: I can. 

Q (By Mr. McKenna) What is it? 

A It 1 8 a promissory note. 

Q Is it a note that you received from D-Z 
Investment Company? 
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A Yes, sir. 

Q And when did you recrlvc that note? 

A April 30. 

Q And I put before you the note dated Hay 

16, or 16 May, which Is Exhibit 15 for Identification, 
and ask you if you can Identify that note. 

A A promissory note. 

Q And that is the note which you received £\:ov. 

D-Z Investment Company? 

A It is. 

Q Was that received on May 16? 

A 11 wa 8. 

Q And did you pay for each of these notes 
the amount set forth as the face amount thereof, namely, 
$50,000? 

A Yes, sir. 

Q And who did you deliver that money * j? 

A Jerome Zimmerman. 

Q In what form? 

A Check. 

Q At the same time you received the notes? 

A Ye8, sir. 

Q Where did you receive the notes? 

A Where did I receive the notes? 

Q Where were you physically when you received. 
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let's say, the first note, which is Exhibit 14, on 
April 30? 

A It was in the Merehantile Bank. 

Q And where were you when you received the 
note of 16 May? 

A Merehantile Bank. 

Q And Mr. Zimmerman was with you on both 
occasions? 


A Yes, he was. 

Q And what was your purpose for being in the 
Mercliantile Bank? 

A That'8 where I borrowed the money. 

Q You borrowed the money from the Merchantile 

Bank to pay D-Z Investment Company for these notes, is 
that correct? 


A That'8 right. 

Q Did you give the bank any collateral for 
the loans that you made to purchase these notes? 


%■ 


No, sir. 
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_ T o 

Q Did you prepare any applications to the j 

\ 

bank for the purposes of obtaining the loan to purchase' 
the notes? 

A Financial statement. 

Q Just a -- you gave them your own financial 
statement? 

A Yes, sir. 

0. I would call for a copy of the financial 

statement that was given to the bank to obtain the 
loar. to pay for these notes. 

Other than the financial statement that 
you gave to the bank, was there any other documents 
which were prepared in connection with your obtaining 
the loan from the bank to obtain money to purchase 
the notes of D-Z Investment Company? 

A I didn't understand ie question. 

Q Veil, was there any application for a loan, 

any other documents that you had to give the bank in 
order to obtain the money? 

A Mo. 


* 


* 


* 
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able, I would hope. ^ 

Q (By Mr. McKenna) Mr. Kroll, the bank o- 

I 

any officer or official of the bank ask you any 
questions concerning your intended use of the proceeds 
of the loan you were obtaining from the bank? 

A I don't recall. 

Q Can you tell me what interest you are paying' 
on that loan? 

i 

A One percent per month. 

Q Was that loan taken by you personallv or 
by some other entity? 

A By oe personally. 

Q Can you toll me what branch of the Mercantile 
Bank the loan is? 

A I think there is only one, downtown. 

Q Would you give mu the address of it? 

A I don't know thf* address. 

MR. GIBERT: It is on Broad Street, 
it is the only -- well, there is now a 
branch. It is the world's smallest bank. 

MR. LEVISON: That is not so. 

MR. McKEliNA: Is that one of your 
clients, Mr. Levinson? 

MR. bEVISON: I caw some statir.tj cs 

where it said it was ninth out of ten in 
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Atlanta. 43 

(Discussion was hid off the iicord.) 

HR. GIRifiRT: It is on Broad Street, 
and we can give you a precise address. 

MR. McKEKNA: I would appreciate it 
if I can get that. 

MR. ROSS: 70 Broad Street, I believe; 
is that it? 

MR. LEV1S0N: 70 Broad Street. 

Q (By Mr. McKenna) Mr. Kroll, did you sign 

any notes to the bank in connection with your loan 
from the benk? 

A Certainly I did. 

Q Do you have copies of those notes? 

A Yes, sir. 

MR. McKLNNA: I would also call for 

production of those notes. I assume by your 
6llcnce you are reserving on my request? 

MR. G T BERT: Yes, I am reserving on 
all requests. 


21 

22 

23 

24 


MR. McKENNA: Okay, fine. 

MR. GIBERT: That wasn't a question, 
though, and it didn't seem to call for a 
reply. 


25 


MR. McKENNA: Well, again, 1 would 
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like to be advised promptly whether or not 44 

these things ere going to be produced. 

MR. GIB’viiT: All right, as promptly 
as I can. 

MR. McKENNA: I think at the very 
least 1 am entitled to a response as to 
whether or not they are going to be pro¬ 
duced . 

MR. GIBERT: As promptly as I can. 

Q (By Mr. McKenna) The loan that you uade 

from the Mercantile Bank in connection with purchasing 
the D-Z notes, was that one loan or two separate 
loans? 

& 

A There was one loan for $50,000 when I 

o 

cook -- when I bought the first note, and that loan 
was paid off subsequent to another loan for $100,000, 
which I bought the second note. 

Q At the time you obtained the notes from 
Mr. Zimmerman, well, on the first occasion, was 
anybody else present other than Mr. Zimmerman, your¬ 
self, and whatever official of the bank may have to 
have been there to process the loan? 

MR. GIBERT: It is not in there that 
an official of the bank was present, lie 
stated that he wasin the bank and that he 
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45 

was In the bank because that is where he 
borrowed money, but he didn't say -- 

MR. McKEcIliA: I ata not assuming that 
there was, I am just not concerned with 
whether or not there was an official of the 
bank present. Well, 1 will withdraw the 
question and ask another one. 

Q (by Mr. McKenna) Vlas a bank official 

present when you obtained the loan from Mr. -- when 
you obtained the notes from Mr. Ziramerman? 

A Yes, sir. Oh, wait a minute, when 1 

obtained the note from Mr. Zimmerman? 

Q Yes. 

A No, sir. 

Q Was anybody else present on either occasion 

when you obtained the notes from Mr. Zimmerman? 

A No, sir. 

Q At the time that you received the notes 

which are Exhibit* 14 and 15 for identification, did 
you execute any other documents in connection with 
your obtaining those notes? 

MR. GIBERT Just a minute. What is 
"in connection with your obtaining those 
notes"? 

MR. McKENNA: Well, in any way whatsoever 
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— _AG 

having anything to do with his obtaining 
the notes, did he sign any other documents, 
a receipt, a representation, a letter or 
anything else at the time. Right now I 
am talking a^out only as of the time he 
actually obtained the notes. 

MR. GIBERT; At the time Mr. Zimmerman 

o 

delivered the notes to him, did he sign 

e» 

any document such a3 a receipt? 

MR. McKENNA: Such as a receipt or 
any letters or any other documents which 
hs signed and gave to Mr. Zimmerman. 

MR. GIBERT: Fine. 

TUB WITNESS: No, sir. 

Q (By Mr. McKenna) Did you ever sign any 

documents which you gave to Mr. Zimmerman or D-Z 
Investment Company in connection with your obtaining 
the notes which are Exhibits 14 and 15? 

A No, sir. 
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4*7 

Q (By Mr. McKenna) Let me be more specific, 

Mr. Kroll. I show you the document which is entitled 
Exhibit 3, "Certificate and Purchase Order," v/hich is 
one of the -- it is Exhibit 3 to the private placement 
memorandum previously marked as Exhibit 7 on your 
deposition, and ask you specifically if you recall 
having signed any such document as that Exhibit 3, or 
any other copy or version thereof. 

A Yes, sir, 1 did. 

Q You did sign such a document? 

A Yes, sir. 

Q Do you recall when you signed such a 
document? 

A Same time -- 

Q You obtained the note? 

A — obtained the note. 

Q Did you sign two separate -- 

A Two separate -- 

Q -- certificates and purchase orders? 

A Yes, sir. 

MR. GIBERT: Excuse me. Let him 

finish his question. 

Q (By Mr. McKenna) One in connection with 
each note? 


A 


Yes, sir. 
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Q Ocher than Char., do you recall any others 
that you signed in connection with the note? 

A No, sir. 

MR. MARSHALL: Mr. McKenna, so the 
record is clear, you just showed the 
witness, I believe. Exhibit 3 to the 
private placement memorandum, and I 
apologize if I'm wrong, but I don't 
believe you described that document. And 
since there are so many exhibits, . nd there 
are exhibits to exhibits, I think it would 
be helpful for the record if we reflect the 
exhibit you just showed to the witness, and 
which he acknowledged signing cn two separate 
occasions is entitled "Certificate and Purchase 
Order." 

MR. McKENNA: Yes. 1 encompassed 
that in my later questions, and the witness 
did in his answer also. 

MR. MARSHALL: I apologize to you. 

I missed that. 

MR. McKENNA: No, I am always happy 
to have a clear record. 

Mr. Kroll, are you being represented 
on this deposition by an attorney? 
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_ ‘*9 

THE WITNESS: Ye«. 

Q (By Mr c KcKeuna) Is Mr. Glbcrt represent.i-t ; 

you? 

A Yes. 

Q Did you reteln Mr. Glbert or his firn to 

represent you on this deposition? 

A No, sir. 


* * • 


/ 


4 
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Q (By Mr. McKerns) Hr. Kroll, arc you a-..v, ~ 

ot any amendments — and wU.m X say amendments, I r.u- - i 
documentary, physical amendments that have ever been 
prepared to the private placement memorandum, which is 
Exhibit 7 to your deposition? 

A Ho, sir. 

o 

Q Are you a*/arc of any changes that were 
planned to the private placement memorandum? And when 
I say changes, I mean changes that were not reduced to 
a physical writing in a document? * 

A No, sir. 

Q Have you ever been informed that any of the 

terms set forth in the private placement memorandum, 
which is Exhibit 7 for identification on your deponitio 
have not been complied with? 

A No, sir, 

Q When did you first hear of the opportunity 
to make the Investment which is represented by the 
promissory notes which you ultimately purchased of D-Z 
Investment Company? 

A Some time in April. 

Q Do you recall vhat time in April? 

A No, sir. 

Q How did you hear of it? 

A From a phone call from Mr. Zimmerman. 
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Q That* a Jerome Zlvamernr.au? 

A Yes, sir. 

Q How long have you known Mr. Zimmerman? 

A Five or six years. 

Q Do you have any record of that telephone 

A No, sir. 

Q Did you make any notes of the telephone 
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call? 

A No, sir. 

Q With respect to the date of the private 
placement memorandum, which is April 24, 1974, can you 
fix the telephone conversation you had with Mr. Zimmerma 
in relation to that date? Namely, was the telephone 
conversation before or after to the best of your 
recollection? 

A Relevant to a private placement memorandum 

■s 

-- relevant to a promissory note — you better rephrase 

the -- I don't understand the question. ^ 

0 

Q I'm Just asking you if this -- you said 
you received a telephone •« who initiated the telephone 
call? 

A Mr. Zimmerman. 

Q Can you fix the date of that call in relatio 
to the date which is on chis private placement memorandu 


n 


n? 
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A 
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It wcs prior to this date. 

Q It wan prior to April 24th, 1074? 

A Yes, sir. 

Q What did Mr. Zimmerman ray to you, and what 
did you say to him in that telephone conversation? 

A To the best of wy recollection he called 
to tell me that there was an opportunity to invest in 
a situation in which he was forming a separate corpora- 
tion, in which to buy the stock of nn REIT, and that 
there was a chance that if enough stock was purchased 
they could control -- that the stock was selling low 
and had a high book value, and that there was some -- 
there was a chance to control the stock because of the 
way the stock was being — — control the company because* 
of the way the company was now being run. Or companies. 
It was plural. He was talking about v more than one 
company at the time. 

Q Was he talking about buying the stock of 
more than one company or buying stork of one company 
among several possibilities? 

A One company among several possibilities. 

Q Anything else he said in that convexsatlon? 

A No, sir. 

Q Did he say anything about the nature of the 


-*• withdraw the question. 
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(Thereupon, an off the record 64 

discussion was had.) 

Q (By Mr. McKenna) Do you recall anythin" 

else Mr. Zimmerman said in that telephone conversation? 
A No, sir. 

Q Did be say anything to you about what ycur 

participation might be in this company that he was 


forming? 


A Nothing more than a note holder. 

Q Did he specifically mention a note holder? 

A Yes, sir. 

Q Did he mention what the interest rate 

would be on the note? 

A “ Not at that time. 

Q Did he indicate that the note might at some 

future date be converted into some other type of invest¬ 


ment? 


On the initial telephone conversation? 


Yes. 


Q He didn't? Now, what you have told -- well, 

do you recall anything else he said in the initial 
telephone conversation? 


What did you say to him? 
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A I said I needed t-ovc wore* information. 

Q Is your recollection today clear that 
what you have now testified to as what Hr. Zimmerman 
told you in that telephone conversation, he in fact 
told you in that telephone conversation as opposed to 
some other time? 

A Yea. 

Q And what was the conclusion of your telephone 

conversation? 

A That we would get together again. 

Q Did you make a specific date? 

A No, but we did meet again at lunch. 

Q And do you recall when that lunch was? 

A No. It was again in April. 

Q Can you fi;c the lunch in relation to the -- 

A Prior to April 24th. 

Q Prior to April 24th, which is the date on 

the private placement memorandum? 

A Yes. 

Q How did you come to be having lunch with 

Hr. Zimmerman on that occasion? 

A Well, I see Jerome very often, and at one 
of the times v/e talked at the club wc sot up a luncheon 
appointment. 

Q Is this the Standard Club you arc referring 





A 1455 

Excerpts from Deposition of Bernard Kroll 


A Yes. 

Q Was the lunch fit the Standard Club? 

A No. 

Q Do you recall where the luncheon was? 

A At the Coach and Six. 

Q Do you 

A He paid. 

Q Mr. Zimmerman paid? 

A I don't know if that's -- 

Q That was going to be my next question, who 
paid. Do you know how he paid, by each or check or 
credit card? 

A I don't recall who p*; really. I really 
don't. 1 was joking. 
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Q Yor being facetious before? 

A Yeah. 

% 

Q Okay. Well, I don't want to know who paid -- 

now you really don't have a recollection? 

A I really don't recall. 

Q Do you have a recollection that you vent 
Dutch, you each paid your own? 

A No, one of us paid. 

Q Vhat Is your best recollection as to who 

it was? 

A I really don't remember. 

Q If you had paid, would you have paid by 

cash or by check, by credit card? 

A Veil, by cash. 

Q Your practice would have been to have paid 

by cash? 

A Yeah, since it wasn't pertaining to my 
Immediate business, it would have been cash. 

Q At that luncheon, did you -- meeting with 
Mr. Zimmerman, well, did you discuss anything else 
other than this potential Investment that he related 
on the telephone conversation previously? 

A I think we discussed some Standard Club 

business. 

Q Did you have any conversations with or 
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communications with anybody else other than Iir. 68 

Zimmerman concerning this potential investment 

opportunity between the time Mr. Zimmerman cnllct* you 

and the time you had the lunch with him? 

A No. 

Q And whatvns the discussion that you had 

with Mr. Zimmerman at this luncheon concerning this 
potential investment opportunity? What did he say 
to you and what did you say to him? 

A He gave me more specific details of the 
REIT, I think that they had in mind to purchase the 
stock of a specific REIT. 

Q Anything else? 

A And he described the terms of the note 

and the terms of the placement offering, I guess you 
would call it. 

Q What more specific details of the REIT 

did he describe at that time? 

A No, no more specific except, again, that 

it was selling at a low, low price and it had a 
high book value. 

Q He was talking at that time about one 
specific REIT? 

A Yes, sir. 

Q And did he indicate that they — he or 
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69 

whoever else was involved in this, had decided that 
this one specific REIT would be the one that they 
would invest in? 

A As far as -- he was Just talking about 
one REIT. 

Q At that point? 

A At that point. 

Q Did he nemo the REIT? 

A Ho, sir. 

Q Did he tell you why he would not name the 

REIT? 

A No, but he was very specific about not 
naming the REIT because I did ask him. 

Q You asked him. You asked him why he would 
not name them? 

A No, I asked him what the name of the REIT 
was he had in mind. 

Q And he said I can't tell you? 

A Right. 

Q And did he give you any reasons why he 
couldn't tell you? 

A No. 

Q Did you question him about it? 

A iiOi 

Q You e.aid he described the terms of the notej 
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what terms did he describe to you? 

A He described that it was a one-year note 
bearing 6 percent interest. 

Q Anything else? 

A No. 

Q Did he tell you whether or not it would 

be secured? 

A At that time he didn't tell me whether or 
not it would be secured. 

Q Did he -- you said he also described or 

mentioned something as to the terms of the placement 
offering, what did he say in that respect? 

A He described that on a one unit investment, 

which I believe was $50,000, that there would t ; a 
possibility to invest later, if they were successful 
in acquiring this particular REIT, that there would 
be an opportunity for the initial note bearers to 
buy D-Z stock. He described laf.er on getting a note 
for $45,000 of the fifty. 

Q I am sorry, 1 didn't hear what you said. 

A He described later on that there would be 

an opportunity on the $50,000 investment that we 
would get a note for 45,000 of that investment, and 
that we would ( ;ft shares in D-Z, possibility that \:e 


would 
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Q How many shares did he say? 

A I think at that time he didn't say. 

Q Well, you said he described later on, whr.tj 

*1 

the package, so to speak, was the 45,000 and the note? 

A Well, he described 

Q I am just taldng about are you talking about 

later on In the same evening or are you talking about 
In the same conversation? 

A No, In the same meeting, I am sorry, In 
the same conversation. 

Q Did Mr. Zimmerman have any documents with 
him with respect to this potential Investment 
opportunity? 

A No, sir. 

Q Did he show you anything at that luncheon? 

A No, sir. 

Q Are you quite certain of that? 

A Yes, sir. Let me qualify the last, to 
the best of my recollection I didn't see any documents. 

Q Now, you said that Mr. Zimmerman said 

there would be a possibility to Invest later, If they 
were successful, there would be an opportunity for 
the note holders, for the note bearers, to buy D-Z 
stock. Did he say what the nature of that opportunity 
would be? Let me be more specific, did he Indicate 
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that the note holders would be -- have an opportunity 
to have right of first refusal to buy the stock if the 
company floated the stock or -- 
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73 ~| 

A There might be an opportunity. He used 
the word that there might be an opportunity. 

j 

Q Did he tell you anything about the nature 
of this offering that he was contemplating, whether it 
would be public or private? 

A No. 

Q Did you say anything to Mr. Zimmerman -- 
well, what did you say to Mr. Zimmerman at that meeting? 

A I said I was interested. 

Q Did you question Mr. Zimmerman why you 
should — withdraw the question. 

Was the amount of the Investment that you 
would make to obtain the note discussed at that luncheon! 

A Yes, sir. 

Q Mad it been discussed on the prior telephone 
discussion? 

A Yes, sir. 

Q What had he stated in the telephone discus- 

sion? 

A He said there would be units of $50,000 
each available. 

Q Anything else? 

A That*8 ail. 

Q And what did he say at the luncheon? 

A He said again there would be units of 
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$50,000 each available. 74 

Q Did you question of Mr. Zirataerraan why you 
should put $50,000 up for six percent when you could 
get more elsewhere? 

A Yes, sir. 

Q What did he respond to that? 

A Well, he discussed the -- again, the 
possibilities of D-Z acquiring enough stock of the 

REIT and that by doing so, and the stock again was 

selling at a low book value -- at low value, that in 
itself D-Z had the management to increase the stock 
and that, again, we would have the opportunity to buy 
the stock in D-Z, and at some time D-Z could merge 
into this particular REIT and, therefore, we would be 
getting in at a very low selling value as far as the 
stock was concerned. 

Q Am I correct in my understanding that your 
reason for taking a note at only six percent was that 
you would have the opportunity possibly if this thing 
panned out to get stock and come in on the ground floor 
of D-Z? 

A That's right. 

Q And when you ultimately did purchase these 

notes, did you do so with the understanding that you 
would get interest in the company if it was successful? 






1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


A 1464 

Excerpts from Deposition of Bernard Eroll 

MR. GIBERT: He didn't testify that 75 

he would have the opportunity. 

MR. MARSHALL: I object. You youreelf 
mentioned the possibility of the opportunity 
when you characterized the answer just before, 
you Included the term "possibility. 1 ' 

MR. McKENNA: I am asking him a specific 
question which is not necessarily predicated 
on any other question. 

MR. GIBERT: Walt a minute. 

MR. MARSHALL: It Is misleading to the 
witness to do that. 

MR. McKENHA: I don't think it is 
misleading. I think, in fact, it is a fair 
characterization of what he said, but I'm 
not predicating it on any characterization. 

I think the witness is Intelligent enough 
to answer the question on his own. 

MR. MARSHALL: Sophisticated also. 

MR. GIBERT: Would you read the 
question back? 

MR. McKENNA: I said intelligent 
enough to answer the question. Farther 
than that, I will not go at this point in 
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time 
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76 

(Thereupon, the court reporter read 
the referred to question.) 

THE WITNESS! That there would be a 
possibility that -- 

Q (By Mr. McKenna) Was it your understanding 
based upon what Mr. Zimmerman told you that the units 
that they were contemplating offering would be offered 
to the note holders before they would be offered to 
anybody else? 

A No. 

Q But notwithstanding that you went ahead nnd 

made the investment at six percent? 

A Yes, sir. 

Q Was there anything else discussed at that 

luncheon that you haven't testified to? 

A To the best of my recollection, nothing 

else, except Standard Club business. 
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EXAMINATION 77 

BY MR. McKENNA: 

Q Mr. Kroll, In your testimony before we 

broke relating to your second discussion with Mr. 
Zimmerman, the one you had over lunch, you referred 
in several of your answers to D-Z by name. As of 
that meeting, had Mr. Zimmerman identified the name 
of the company that was to be formed or had been 
formed as D-Z? 

A I don't recall. It could be after the 

fact, in other words, I know D-Z was formed now and 
I might have related it back to then. 

Q You may be relating it bock then to what 
he told you? 

A Yeah. 

Q As I understand it, in your first tele¬ 

phone conversation with Mr. Zimmerman, with respect 
to this subject matter, I asked you if he had dis¬ 
cussed conversion or possible conversion of the notes 
in that telephone conversation, and you said not at 
that time. Did he ever discuss possible converrion 
of the note with you? 

A At the second meeting. 

Q And what did he discuss about the convcrsid 

of the notes at that second meeting? 
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A I thought I answered that question. 

Q You neon when you refer to conversion of 
the notes, you nean into the units? 

A Possibility 

Q Which he referred to? 

A The units of the 45,000 promissory notes 

and the stock of D-Z. 

Q Did he ind.icate at that time what would be 

paid for the stock that you would obtain? 

A No. For the remaining -- excuse me, for 

the remaining $5,000? 

Q Yes. 

A Yeah, $5,000, if that answers the question. 

Q Well, did he tell you how many shares you 

would get for the 5,000? 

A No, no. 

Q Now, when was your next discussion with 

anybody concerning this D-Z Investment Company or 
the investment opportunity? 

A It was at the time I was ready to give 

him my check and when we went over the documents that 
I signed. 

Q Now, when you said you went over the 

documents you signed, what documents were those? 

A The promissory note and the offering. 
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Q You signed -- I think you previously 

testified that you signed a copy, at least, of Exhibit 
3, of the document which is entitled "Certificate and 
Purchase Order," which is Exhibit 3 -- 
A Right. 

Q to the private placement memorandum, 

which is Exhibit 7 on this deposition. Did you sign 
any other documents at that time? 

A I signed the note. 

Q You signed the note itself? 

A Yes. 

Q Now, was it at that time -- well, at that 

time, did Mr. Zimmerman deliver to you a copy of this 
private placement memorandum? 

A Yea, sir. 

Q This is at the time you actually obtained 
the note? 

A Yes, sir. 

Q And that was at the Mercantile Bank? 

A Ye8, sir. 

Q On April 30, 1974, the date of the first 

note? 

A Yes, that's the date of the first note. 

It should have been the same date that we were there. 

Q Well, what I'm saying is that the first 
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time you had ever seen this document which is -- or 

any copy thereof, which is the private placement 
memorandum, a copy of which is Exhibit 7 to your 
deposition? 

A Yes, sir. 

Q And you said you went over it with him at 

that time at the Mercantile Bank? 

A I read it. 

Q You read it? 

A Yes, sir. 

Q Did you discuss it with Mr. Zimmerman at 

that time? 

A Briefly. 

Q Did you ask him any questions about it? 

A I did, but I don't recall what the questions 

were. 

Q Vhen did you first advice Mr. Zimmerman 

that you would make the purchase of the promissory note? 
A At our discussion at lunch. 

Q This is the second discussion after the 

telephone call? 

A The telephone call was the first discussion. 

This is the second. 

Q The second was the luncheon? 

A Yes, sir. 
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Q At the end of that luncheon vou told Mr 

Zimmerman, I take it, that you would buy one of rhe 
notes? 


A Yes, sir. 

Q Well, did you have any further discussions 

with Mr. Zimmerman after the purchase of the first note? 
A None that I recall. 

Q How did it come about that you purchased 

the second note? 


A Well, we had some discussions after 1 
purchased the first note. 

Q That's what I asked you first. 


A Yes, after I purchased the first note. 

0 Yes. 

A We did have some discussions. 

Q And when was that? 

A Sometime in May, early May. 

Q And how did that discussion come about? 

A At that time, he gave me the name of the 

real estate investment trust that he was interested in. 
Q And what was that? 

A HJB Prime. 


Q Did he tell you whether or not D-Z had 
already purchased shares in NJB Prime at that time? 
A No, sir. 
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82 

Q He didn't tell you one thing one way or ri.c 

other? 

A 1 didn't ask him the question so ho ci dr.'t 

tell me anything, 

Q Okay. Whether or not you asked him the 

question, he did not tell you? 

A Mo, he didn't tell me. 

Q And what did Mr. Zimmerman say to you in 
that discussion other then identifying -- 

A I told him I was interested in a second unit. 

Q You volunteered that you were interested in 

a second unit? 

A Yes. I see Jerome more than on business, 
so I'm sure we had some casual discussions about it. 

Q Other than this particular -- 

A Other than these particular formal meetings 
we are talking about.' 

Q Did Mr. Zimmerman -- well, have you ever 

discussed this with anybody else besides Mr. Zimmerman, 
this Investment? 

A Not to the best of my recollection. 

Q I am putting aside anything you may have 

discussed with your lawyers in connection with this 
deposition. Other than that. 
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Q Dl.d you ever receive cny written infer n " 

concerning D -7. Investment Company? 

A Mo. 

i 

Q Were you ever informed of what -- well, 

j 

do you know who the shareholders f>rc of D-Z Invest- i 

| 

ment Company? 

A They are on the face of -- 
Q If you would like to refresh your recollection 

i 

by looking at the document, I am referring -- the 
witness is looking at Exhibit -- 

A They are on the face of the note, aren't 

they? 

Q Well, I believe -- 

A Security Management, Zimmerman and Becker, 

isn't it? 

Q Do you recall offhand? 

HR. GIBERT: On the face of the private 
placement memorandum. 

THE WITNESS: On the face of the private 
placement memorandum. 

Q (By Mr. McKenna) That Is what I was 

referring to. 

A Yeah. 

Q And they .arc identified as Security 

Management? 
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_ _ V. 5 

A Uh-huh. 

Q And Mr. Zimc.erraan, is that correct? 

A Uh-huh. 

Q Had you known that prior to receiving the 
private placement memorandum, that they would -- 

A I knew that Mr. Davis was involved in it, 

ye 8. 

Q Do you know how much Mr. Zimmerman and 
Security Management paid fo -eir shares for D-Z 
Investment Company? 

A Reading either this or the note, it says 

in there that theyboth have $50,000. 

Q They both have $50,000 in notes you mean? 

A In notes, yes, sir. 

Q Do you know how much they paid for the 

shares of common stock? 

A No, sir. 

Q You do not know? 

A No, sir. 
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Q (By Mr. McKenna) Have you ever received 

I 

from D-Z or anybody acting on behalf of D-Z ary annual 
reports, prospectuses, financial statements, or other 
reports containing financial information about IIJB j 

Prime? j 

I 

A No, sir. 

* i 

1 

Q Have you ever received any financial repo resj 

balance sheets, pro forma statements of financial 
condition of Security Management Company, Inc.? 

A No, sir. 

Q Did there come a time when you became aware 

of what would be the purchase price of the units of 
stock that would be made available by D-Z if it went 
through with its issuance of the package which you 
previously referred to? 

A There is some reference to that, 1 believe, 

in the offering, and that's the only thing we ever -- 
I ever had from D-Z. 

Q Did you read that particular provision which 

relates to that subject matter when you received the 

offering r.c.Morcndun? 

A Yes, sir, I thirk it colic for four shore':. 
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Q Four shares at what price? 

A $100. 

Q Would you look at Exhibit 7, and in 

particular, page seven and eight, and I ask if that 
refreshes your recollection as to what the purchase 
price would be of the shares of stock? 

A Of the $5,000 allocated to the four shares 
of $100 par value common stock, $400 will be allocated 
to the capital stock and $4600 to capital surplus. 

Q What would be the purchase price of the 

share? 

A Would be $100 each. 

Q Your under 8 tandin 3 of the purchase price 

was $100 value because the par value was $100? 

A X would assume. 

Q And did you understand that the $5,000 
of the purchase price would be allocated to the stock - 
$5,000 of the $50,000 purchase price would be allocated 
to the stock of which $100 -- 

A It says $4000 to capital surplus. 

Q Yes, but what would the $4600 have been 
expended for? 

A Well, I would assume — 

Q You are saying that is what it goes into. 

A 1 didn't ask the question. 
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Q Did you understand that? 92 

I 

A I understood what I read. 

Q Did you understand that you would bo paylr * 

that if you purchased one of these units, when and if 

\ 

offered, you wou*d be paying $5,000 -- $50,000 for the 

j 

-- $45,000 in principal amount of two year promissory 
notea and for four shares of D-Z stock? 

A Yes. 

Q Were you ever informed in whatever manner, 

shape oi form that in order to obtain control of the 
REIT v;fcich D-Z was interested in it might wage a proxy 
contest? 

A There was some converratior* to that. 

Q And with whoa did you have that conversation' 

A With Mr. Zimmerman. 

Q Do you recall when it was? 

A Mo, sir. 

Q Do you recall what the conversation was? 

A No, it was on a -- the terms of purchasing 

the stock and what the possibilities were. 

Q Do you recall in which conversation it was 

of the one3 you have related? 

A llo, sir, but it was in May. 

Q It was in May? 

A Sometime between the time 1 purchased the 
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first unit and the second unit. 

Q And that Mr. Zimmerman mentioned there 
might be a proxy contest? 

A No, it was in general discussions about 
purchasing the stock. I don't say he specifically 
said there might be a proxy fight, but just in general 
conversation regarding taking over the stock. 

Q But in the course of that conversation, did 

he mention a possible proxy contest? 

A Yes, yes. 

Q Is that the first you recall hearing there 
might be a proxy -- possible proxy contest waged by 
D-Z? 

A Yes, sir. 

Q Were you ever informed as to the amount in 

terras of number of shares or of percentage of the 
outstanding shares of the REIT that D-Z was interested 
in, that D-Z intended to obtain? 

A In the neighborhood of 20 percent. 

Q And when were you informed of that? 

A Again, sometime in early May. 

Q After you purchased the first note and 

before you purchased the second? 

A Yes. 

Q And how did you learn that? 
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A In a conversation with .Jerome Zimme* m/in. 

Q And did Mr. Ziinmernan inform you as r.o the 
reason why they were interested in acquiring 20 ,)crr<-nt. 

A I'm not sure he informed me specifically 

of the reason. 

Q Did he inform you in any other way? 

A In general terms of being able to -- no, 

I don’t remember. I might be saying something I don't 
remember. I really don't. 

Q Were you ever informed by anybody that D-Z 

was interested in soliciting proxies or consents to 
call a special meeting of shareholders as opposed to 
the annual meeting of shareholders? 

A Yes, sir, I was. 

Q A d when were you informed of that? 

A I don't remember. I remember it happened, 

but I don't remember when. 

Q Was it after you purchased the second note? 

A Yes. 

Q Do you when the annual meeting of NJB Prime 

was held? 

A I don't remember the specific date. 1 

recall reading about it, the annual meeting in the Wall 
Street Journal. 


Q 


Do you recall whether or not the information 
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that you did obtain about D-Z seeking consents to call 
the special meeting was after you learned about the 
annual meeting of NJB having been held? 

A No -- 

MR. MARSHALL: I am objecting to the 
form of your question. I don't know that 
the testimony has been such that D-Z was 
seeking consents or sought consents to a 
special meeting. You asked him -- 

MR. McICENNA: I asked him if they 
were interested. I'll amend the question. 

T1IE WITNESS: Yes, I had learned that 
they were interested in calling a special 
meeting. 

Q (By Mr. McKenna) Was this after you were 

aware that the annual meeting had already been held? 

A No, it was before. 

Q Before? 

A Before the annual meeting. 

Q Do you know how much before? 

A No, I really don't. No, I don't. 

Q And uhnt specifically were you informed of 

with respect to that? 

A That they had hoped to acquire enough shares 

to make it advantageous to call a special meeting. 
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Q Weil, what X estcod you^ Llicr ty 

interested in soliciting proxies or consents of other 
shareholders. I didn’t use the word "other aha rehold 
but I assumed you understood that, other than them, el 
Did you so understand me? 

MR, MARSHALL: I am objecting — 

MR. McKENHA: I'm asking the witness 
if he so understood my question. 

MR. MARSHALL: Why don't you ask him 
what was said as opposed to whether they 
were interested? 

MR. McKEKNA: I will ask my own 
questions. 

MR, MARSHALL: I'm objecting to the 
form of the question, Mr. McKenna. 

MR. McKENNA: Fine. You have your 
obj action. 

Did you understand that when I 
questioned you about what you had been 
informed as to their interest in soliciting 
proxies or consents to call a special 
meeting, I meant proxies of other share¬ 
holders? 

THE WITNESS: Ho, sir, I didn't. 

Q (By Mr. McKenna) Did you understand that 
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D-Z was at any time interested in soliciting its 
proxy or consents to call a special meeting? 

MR. MARSHALL: I'm sorry, I don't 
understand the question. 

MR. McKENNA: I don't understand 
the witness* answer. 1 have never heard 
of anybody soliciting anybody other than 
a shareholder. 
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MR. MARSHALL: I submit to you your 

question is possibly misleading and that 

is maybe why the witness is confused. 

MR. McKEHITA: No, I don't think it 

is. The witness may be confused, but not 

because of the questions. 

MR. GIBERT: How, I will ask that be 

stricken and ask Mr. McKenna not to make 

that remark. 

MR. McKENMA: Well, I am sorry. Mr. 
Marshall made a remark and 1 intend to 
defend myself from such accusations and 
you have the right to defend the witness. 

I didn't mean to impune the witness. 

MR. GIBERT: Thank you. 

MR. McKEKKA: Only to defend myself. 

MR. GIBERT: Fine. 

Q (By Mr. McKenna) Tell me everything that 

you have ever been told or informed as to any activity 
of D-Z in the area of solicitation of proxies or 
concents for the recall of a meeting of NJB Prime. 

MR. MARSHALL: Can we have some time 
period? 

Q (By Ilr. McKenna) Yes, sir, anythinr:, any 

time that he has been told, whenever he learned that. 
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That is the time period. 

>'*>. MARSHALL: Up until and including 

today? 

MR. McXENNA: Yes, moot certainly, 
up to and including today. 

THE WITNESS: I have been -- well, 
that's a pretty broad question. 

MR. GIBERT: I will caution the witness 
that just in case he was told anything by 
attorneys, we have raised the question of 
attorney-client privilege and he should not 
disclose that information without first 
consulting with me. 

THE WITNESS: Well, I knew they had 
raised -- I was told they did not raise 
the million two hundred and fifty thousand 
that the note indicates they were trying 
to raise. 

Q (By Mr. McKenna) When you say the note, 

you mean the private placement memorandum? 

A Um-hmm. 

Q Go ahead. 

A I was also told they raised roughly 

600,000. I v:as also told that they had about a hundre 
and twenty thousand shares. 
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» 

Q Of NJB Prime? 100 ! 

I 

A NJB Prime, roughly, And n hundred thousand •- 

Q When were you told that? 

Well, within this broad period of time 
you are speaking of. I can't be specific because I 
don't remember. 

Q Okay. Go ahead. 

A I was told they were trying to call a 

| 

special meeting of the stockholders. I was told -- 
not specifically, but they failed to call a special 
meeting. J. was told that they might attend the 
meeting of NJB Prime. 

Q You Are referring now to the annual one? 

A Referring now to the annual meeting. 

I don't know whAt happened at the annual meeting, 
what I read in the Wall Street Journal, I didn't ask 
what happened at the annual meeting. Since that 
period of time I understand no further stock has 
been purchased. I don't know that to be a fact. 

I understand. Now, are we talking specifically rather 
than to D-Z and NJB? 

Q D-Z or anybody acting on its behalf. 

A Uh-huh, and really that's all. 

Q Now, you say you were told or you -- thnt 

no further stock had been purchased, am I correct, I 
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may -- 

! 

A I am not sure who told me. I have under - 

I 

stood that no further stock, but I have said I an 

not sure. j 

i 

Q Now, you said since that time, were you 

referring to the time that you learned that they pur¬ 
chased 120,000 chares? 

A The time that -- that's right, that's right; 

| 

Q Do you know now whether or not any further 

stock is being purchased by D-Z, any further stock of 
NJB? 

A No, sir, I don't know. 

Q Now, all of these thingc that you say you 

have been told about soliciting proxies or consents, 
were they told you by Mr. Zimmerman? 

A They might have been told to me by Mr. 

Zimmerman and might have been told to me by Mr. Davie. 
MR. MARSHALL: Excuse me. I think 
it 'b clear, Mr. McKenna, from the answer, 
that points that the witness just mentioned 
do not all refer to soliciting proxies or 
consents. So that to characterize them 
as such, I believe is inappropriate. I 
think what the witness was doing, and I on 
sure either he or his counsel will correct 
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me if I am wronj, was indicating to yci variot;- 
things which he learned during the brond 
period you indicated or requested. 

I did no: understand them to refer to 
the solicitation of proxiec. Certainly when 
he said that, he was advised that they didn't 
raise a million two hundred fifty thousand, 

I don't know hovr that relates to solicitation 
of a proxy or consent to a special meeting, 
so I am Just objecting to the manner in which 
you characterized your last question. 

MR. McKENNA: My question was all the 
things he had been told about solicitation 
of proxies or consents. I assume that the 
witness understands that. 

Q (By Mr. McKenna) Are you aware now of 

whether or not D-Z is attempting to solicit proxies 
or consents to call of a special meeting of NJB 
Prime? 

A No, sir. 

Q Do you know who, other than yourself, 

purchased the 6 percent promissory notes of D-Z? 

A As of right now? 

Q As of right now. 

A Yes, sir, I do. 
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Q What Is your source for that lnformation, 10 ' 

and If it is different as to different people, tell 
me. 

A Mo, it is on the subpoena. 

Q On the subpoena, is that your source of 

the information? 

A I didn't know who they were. 

Q You didn't know who they were until you 

were served with the subpoena? 

A I knew of only one, other than the names 

that are on that subpoena. 

Q Now, when you refer to the subpoena, I 
assume you are referring to notice of deposition, 
which is attached thereto, which lists the names? 

A That's right. 

Q Of Dr. Levin, yourself. Max Sophier, Harvey 

Jacobson and Seymour Weinberg? 

A That's right. 

Q You say you knew of someone other than 
those listed here? 

A No, I knew of one prior to the receipt of 
the subpoena. 

Q Who did you know? 

A Hsrvey Jacobson. 

Q How did you know Mr. Jacobson? 
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A I think Mr. Zirnerman mentioned his nr,,u' 104 

2 

to me. 


3 

Q 

Now, you also were aware that Mr. Z tr^e rna: 

4 

and Mr. Davis and/or Security Management had purchased 

I 

5 

notes, were 

you not? 


0 

A 

Oh, yes, yes. 

! 

7 

Q 

That you were aware of because Mr. Zimmernc 

: 

8 

had told yo 

u, I take it? 


0 

A 

No, I believe it is in the -- it is in the 


10 

ofiering or 

it states so in the offering of the note. 

i 

11 

Q 

All right. Did you ever discuss with 


12 

anybody else, other than those whom you know to have 


13 

purchased the 6 percent promissory notes, this 


14 

investment 

opportunity? 


15 

A 

Yes, I do. 


16 

Q 

Who did you discuss it with? 


17 

A 

Some personal friends of mine. 


18 

Q 

And who are they? 


19 

A 

I don't -- there were three or four that 


20 

have mentioned it to me, but I don't really spcciflcnlJ 

J " * 

21 

I would say 

a Mr. Mark Rottner. 


22 

Q 

How would you spell that? 


23 

A 

R-o-t-t-n-e-r, and Dr. Socoloff. 


24 

Q 

Spell It. 


25 

A 

S-o-l-o- -- S-o-c-o-l-o-f-f . My dad, 







1 


8 


4 


5 

G 

7 

8 

9 

10 

11 


13 


14 

i 

15 

I 

16 

17 

18 

19 

20 


21 


22 


23 

24 


25 


A 1490 

Excerpts from Deposition of Bernard Y.roll 

Mr. Harry R. Kroll. 

Q Anybody else? 

A My attorney, my other attorney. 

Q Who is your other attorney? 

A Mr. Harry Howard. 

Q Does he have a firm? 

A King and Spalding. 

Q Anybody else? 

A There might have been others, I don't 
remember. 


Q Now, was your discussion with these various 

people basically the same or different? 

MR. GIBERT: I object to that. 

Q (By Mr. McKenna) I am saying was the 

discussion basically the same with each of them or 
did it vary? 

A I don't remember. 

Q How did your discussion with Mr. Rottner 

come about? 

A He is a personal friend of mine. 

Q Well, did you mention to him that this 
opportunity was available or did lie mention to you 
that he had been approached by somebody else? 

A No, I Just discussed a note that I had 

bought with him, just like he discusses with me what 
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he does. 

Q Ha a there any discussion ns to whether 

or not he rji^ht want to participate? 

A Not specifically. 

Q And Dr. Socoloff, how did it come up with 

i 

Dr. Socoloff? 

I 

i 

A About the same thing. j 

t 

Q And your father? j 

I 

A About the same thing. j 

* 

Q And your attorney, Mr. Howard? 

J 

A X just discussed a little more specifically! 

about the terms of the — 

Q Did you diccur.8 it with him before 

or after you had purchased the notes? 

A After I purchased the notes. 

Q After you purchased both of them? 

A After I purchased both of them, 

Q Did any of these gentlemen show an 

interest in purchasing the notes or -- 

A Not to the best of my knowledge. 

Q Or participating? Did any of them indicate 

that they hod been purchased by Mr. Zimmerman or anyhot 
else about purchasing notes of D-Z? 

A I don't know. No, they didn't tell nc if 


25 


he d id 


* 


* 


* 
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MR. CIDERTs Mr. McKenna, at the 

adjournment of the deposition, I had a 
conversation with Mr. Kroll because I 
believed that his answers to one or two 
of your questions toward the end were 
probaoly misleading, either he misunder¬ 
stood your questions or apparently, 
because he testified in respect to your 
questions concerning whether any of those 
persons he named, Harry Howard, Socoloff, 
whatever the names were, expressed any 
interest in participating, and as Ixecall, 
he said no. And X put you on notice chat 
I believe the answer -- the question was 
misunderstood and the answer was misleading. 
Now, if you would like for us, Mr. Kroll 
left, but his office is in Colony Square, 
which while not right in the immediate 
downtown area, is how far away, Jarvis? 

MR. LEVISON: Three or four miles. 

MR. GIBERT: If you want us to call 
and get him back so that you may pick up 
that line of Inquiry, we will do so, or 
if you want to do that the resumption 


otherwise 


Ill 
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MR. McKEHUA: Ib it pncsible to r ,ct 

him back for a short time this afternoon 
and maybe when we break here with thin 
gentleman -- I hate to leave a record 
which anybody believes in unclear to some 
future date, which we may all forget to 
pick up the questions, and if we -- and 
I think that maybe the beat thing to do 
is to have him come in maybe for just a 
few minutes. 

MR. GIIiERT: Well, I vrill -- I beg 
your pardon? 

MR. PARKER: Especially if the discovery 
may be halted by it. 

MR. GIBERT: I think it is only fair 
to say, in my opinion, the answers were 
misleading, apparently the questions were 
misunderstood, and for that reason I would 
pass the question to Jarvis, who may have 
some acquaintance with Mr. Kroll's activities 
of getting him back, if that is your desire. 

MR. HcKEHNA: 1 would ai-k you this, 
and realize you are not obligated to answer 
it, of course, but i:ars Mr. Kroll so indicated 
to you that his answer wa3 -- he had not 
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- 1 l 

meant to 

MR., GIBERT: I had discussed with Mr. 

Kroll naturally the coming deposition, cr.d 
so I — based upon that, on that prior dis¬ 
cussions and on the fact that followed it up 
after the deposition that just adjourned, 

1 believe that his answer was misleading. 

MR. LEVISON: Why don't I coll his 
office. He may not be back there yet, but 
have him call as soon as he arrives and 
see if he can't return. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YOKE 

D-Z INVESTMENT COMPANY, ) 

Plaintiff, ) 

) 

vs. ) 

) 

ROBERT E. HOLLOWAY, MELVIN ) 

S. TAUB, MAURICE J. 3RICK, ) 

PETER E. SIMON, NORMAN ) 

BRASSLER, CHARLES CILLER, ) 

HERBERT E. HARPER, DR. ) 

Gordon mckinley, james r. ) 

MOSELEY, III, JACK G. ) 

TAYLOR, DALLAS S. TOWNSEND, ) 

JR., and NJB PRIME INVESTORS, ) 

Defendants. ) 


Continuation of the deposition of 
MR. BERNARD KROLL, taken by the Defendants, 
pursuant to notice and subpoena and the Federal 
Rules of Civil Procedure, before Forrest M. 
Brown and Stuart S. Huseby, Court Reporters 
and Notaries Public, at 2700 First National 
Bank Tov.-er, Atlanta, Georgia, on the 19th day 
of July, 1974, commencing at the hour of 4:30, 
p .m. 


CIVIL ACTION 

NO. 74 Civ. 2379 
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MR. McKENNA: I will put a new 

question to the witness then. 

Q (By Mr. McKenna) Mr. Kroll, let me put 

to you a new question, which I hope, in essence, is 
the same as the other one, but without misleading you, 
did you discuss with any of the persons whom you have 
identified that you did have some discussion -- I am 
sorry, I withdraw the question. 

MR. GIBERT: Excuse me. Forrest, 
do you have an indication on the record 
that he has been called back pursuant to 
that conversation and so forth? This is 
two hours later in the day or something 
of the sort? 

MR. McKENNA: Okay, fine. 

MR. GIBERT: And he is called back 
for the purpose of clarifying previous 
testimony. 

MR. McKENNA: Fine. 

Q (By Mr. McKenna) Mr. Kroll, as I recollec 

your testimony, you had indicated that you had dis¬ 
cussed the investment opportunity that was presented 
with respect to D-Z with a number of personal friends, 
including a Mr. Mark Rottner, a Dr. Socoloff, your 
father, Harry Kroll, and your attorney, Mr. Harry 
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Howard. And I asked you whether, in your discussion 
with then, any of those gentlemen had indicated an 
interest in participating in the investment presented 
by D-Z. 

A They did. 

Q And which of those gentlemen expressed such 

an interest? 


A Mark Rottner and Dr. Maurice Socoloff. 

Q And what did they say to you and what did 

you say to them on that subject? Well, if it was the 
same, was it basically the same or was it different? 

A It was basically the same. 

Q Okay. Then, if it was the same, would 

you tell me what you said to them and what they said 
to you or vice-versa? 

A This was after the purchase of the first no 


te 


by me . 


Q And before the second? 

A And before the second. 

Q Go ahead. 

A That they were -- I just explained to them 

the investment opportunity that I thought was there. 

Q You explained to them that you thought it 

was a good opportunity for them to participate in? 

A Uh-huh. 
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Q And did you explain that to the other 

gentlemen as well, your father and your attorney as 
well? 

A Not to the extent that I explained it to 

these two gentlemen. 

Q And did they express an interest in -- 

these two gentlemen being Mr. Rottner and Dr. Socoloff, 
express an interest in participating? 

A Yes, sir. 

Q Do you know if they ever followed up that 

intere s t? 


A Yes, sir. 

Q And do you know if they have an intention 

to participate, to make an investment? 

A Yes, sir. 

Q And what is -- have they expressed that 

intention to you? 

A Yes, sir. 

Q And when did Mr. Rottner express that 

intention to you? 

■r 

A Again, prior to the purchasing of the 

second note. 


Q 

A 


Q 


And the same is true with Dr. Socoloff? 
Yes, sir. 

And have they since expressed any change 
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of heart in this respect? 

A No, sir. 

Q Do you know if they still intend to make 

such an investment? 

% 

MR. GIBERT: If they intend to make 
such -- if they still intend as of today? 

MR. McKENNA: Yes. 

MR. LEVISON: I am not sure the question 
is really that clear. 

Q (By Mr. McKenna) Do you know if they -- 

I withdraw the question. 

Do you know if, in fact, either Mr. Rottnei 
or Dr. Socoloff has, indeed, purchased any notes of 
D-Z Investment Company? 

A They have not themselves purchased any. 

Q Have they purchased them through any other 

entity in which they have an interest? 

A Yes, sir. 
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Q And could you identify those entities, 

entity or entities? 

A Yes, they expressed an interest in -- in 

not themselves purchasing the note, but in acquiring 
some of mine. 

Q And did you agree to permit them to acquire 

srme of your interest in the note? 

A Yes, sir. 

Q And does that agreement still stand as of 

this moment? 

A Yes, sir. 

Q That they will be able to purchase a 

participation in your note? 

A Yes, sir. 

Q And has a closing date been scheduled for 

them to consummate this participation? 

A It has already been consummated. 

Q And when was that? 

A Sometime after the purchase of the second 

note. I'm not sure of the date. 

Q And how much of a participation -- how much 

of an interest did they purchase from you? 

A Specifically? 

Q 


ns 


A 


Yes. 

Dr. Socoloff has taken a half. Mark Rottncr 
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has taken -- I'd have to check it again, but I think 
it's twelve and a half percent. I've got the rest. 

Q You said Dr. Socoloff has taken a half. 

You mean a half of the $100,000? 

• A That's right. 

Q Has he taken that interest on the same 

terms that you received the original Interest? 

A Yes, sir. 

Q And that is also true with Mr. Rottner? 

A Yes, sir. 

Q Did you ever discuss the arrangement 

between yourself and these two gentlemen to participate 
in your interest, in the D-Z Investment with Mr. Zimmerman 


Did you ever discuss it with Mr. Davis? 


With Mr. Becker? 


With anybody that you know to be associated 


with or affiliated with D-Z? 


Q Did Mr. Zimmerman or anyone else you know 

to be associated or affiliated with D-Z ever advise 
you that .you should not solicit other persons to 


participate in the investment or otherwise permit other 
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it is objectionable as to forir.. 

Did Mr. Zimmerman or anybody else ever 
advise you that you should not discuss the opportunity, 
this, investment opportunity, with other persons in a 
manner which would indicate to them that it could be 
made available to them? 

A No. 

Q Do you recall ever having been informed or 

advised that you should not agree to permit others to 
participate in your personal investment in D-Z Invest¬ 
ment Company? 

A Would you repeat that? 

Q Do you recall ever having been advised 

that you should not permit other individuals or persons 
to obtain an interest or participation in your invest¬ 
ment? 

A Yes, sir. 

Q And by whom were you so advised? 

A Mr. Zimmerman. 

Q And when did he so advise you? 

A I don't remember. 

MR. MARSHALL: May I have that last 

question and answer read back, please? 

(Thereupon, the court reporter read 
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the referred to question and answer.) 

Q (By Mr. McKenna) Do you remember whether 

it was before or after you purchased -- 

A It was sometime after the first note. 

' q Was it before or after you reached an 

agreement with these gentlemen to allow them to partici¬ 
pate? 

A It was before I reached the agreement. 

Q This may be repetitious. 

MR. MARSHALL: I understand. 

Q (By Mr. McKenna) Have you ever advised Mr. 

Zimmerman of the fact of your agreement to allow these 
gentlemen to participate? 

A No. 

* 


* 


* 
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Deposition of MR. MAX SOPHIER, taken 
by the Defendants, pursuant to notice and 
subpoena and the Federal Rules of Civil 
Procedure, before Forrest M. Brown and 
Stuart S. Huseby, Court Reporters and 
Notaries Public, at 2700 First National 
Bank Tower, Atlanta, Georgia, on the 19th 
day of July, 1974, coirnc-ncing 
of 2:45, p.m. 


CIVIL ACTION 

NO. 74 Civ. 2379 
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APPEARANCES OF COUNSEL: 

For the Plaintiff: STEPHEN A. MARSHALL, Lsq. 

For the Individual 

Defendants: PETER D. McKENNA, Esq. 

For Security Manage¬ 
ment and Ralph 

Becker: S. ALAN COHN, Esq. 

For the Defendant DAVID PARKER, Esq. 

NJB Prime Investors: 

For the Deponent: S. JARVIN LEVISON, Esq. 

HUGH W. GIBERT, Esq. 

DAVID ROSS, Esq. 

IT IS HEREBY STIPULATED AND AGREED, 
by and between the attorneys for the 
respective parties hereto that filing, 
sealing and certification be and the 
same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 
that all objections, except as to the form 
of the question, shall be reserved to the 
time of trial. 

IT IS FURTHER STIPULATED AND AGREED 

m 

that the within examination may be subscribed 
and sworn to before any notary public with 
the same force and effect as though subscribed 
and sworn to before this Court. 
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MAX SOPHIER, 

3 

being first duly sworn, was examined and deposed as 
follows: 

EXAMINATION 

BY MR. McKENNA: 

Q What is your full name, sir? 

A Max Sophier. 

Q And what is your present residence address? 

A 2575 Peachtree Road, Northeast. 

Q Atlanta? 

A Atlanta, Georgia. 

Q And do you have a business address in 

Atlanta? 

A Correct. 

Q What is that? 

A 440 Englewood, spelled with an n E," 

Englewood Avenue, Southeast, Atlanta. 

Q And what is your occupation? 

A I am President of the Salvatori Corporation. 

Q Spell that. 

A S-a-1-v-a-t-o-r-i, Salvatori Corporation. 

Q And what is that business? 

A Manufacture men's leather wear such as 

belts, wallets and et cetera. 

Q Is that here in Atlanta? 






A 
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Correct. 

Did there come a time when you purchased 
a note or notes of D-Z Investment Company? 

A Did there come a time? You mean did I loan 

any money to D-Z Investment Company? 

Q If you want to put it in those words. 

A I did, yes, sir. 

Q And when was that? 

A I believe it was in May, sometime. 

Q And do you have those notes with you? Well, 

was there one or more notes? i'll withdraw the question 
for the moment. 

You testified that you loaned money to D-Z 
Investment Company. Did you receive a note as evidence 
of the obligation of that loan? 

A I did. 

Q Was there one or more notes that you receive 

A No, just that one. 

Q And do you have that note with you? 

A Yes. 

Q May I ask that it be produced, and may I 

ask at the same time, why don't we just -- 

HR. GIBLRT: You may ask. 

MR. McKENNA: At the same time, for 

all documents called for, why don't we 
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MR. McKENNA: Mr. Reporter, I v:ould 
like to mark for identification the following 
exhibits! Exhibit 16 for identification on 
the deposition of Mr. Sophier is a copy 
which we have agreed is a true copy of the 
promissory note, the letterhead of D-Z 
Investment Company, or I should say entitled 
D-Z Investment Company, six percent promissory 
note, due March 31, 1975. The principal 
amount of $50,000, and it is dated 30 April 
197A, and indicated to be issued to the 
order of Max Sophier. 

Exhibit 17 for identification is a 
copy of the document dated April 24, 1974, 
and entitled D-Z Investment Company, private 
placement memorandum, and containing as a 
part thereof, or annexed thereto, an 
Exhibit 1 of two pages, an Exhibit 2, 
entitled D-Z Investment Company, six percent 
promissory note, due March 31, 1975, which 
appears to be a copy of a note in blank of 
some seven pages; and Exhibit 3 entitled 
Certificate and Purchase Order with a 
blank date, addressed to D-Z Investment 
Coir.pany and containing some eight pages. 
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Exhibit 18 is a letter of July 10th, 
1974, on the letterhead of Wachtell, Lipton, 
Rosen and Katz, addressed to Mr. Max Sophier, 
and I'd like to mark as Exhibit 18A, a copy 
of an order to show cause with stay dated 
July 9, 1974, which appears to be a document 
that is referred to as enclosed with Exhibit 
18. 


(Thereupon, the court reporter 
marked Exhibits 16, 17, 18 and 
18A to the deposition of Mr. 
Sophier for identification.) 


* * * 

25 * * * 

Q (By Mr. McKenna) Mr. Sophier, I put 

before you a copy of the note which has been marked 
Exhibit 16 for identification on your deposition, and 
which is dated 30 April, 1974, and ask you if you can 
identify that? 

A If I can identify it, you mean -- 

Q Is that a note that you purchased from 

D-Z Investment Company, is that a copy of the note 
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that you purchased from D-Z Investment Company? 


26 


A I don't think -- well, I bought an investrae 

in the company and therefore -- 

Q Well, is that a copy of the note that you 

received from D-Z Investment Company in return for 
the monies you advanced to D-Z Investment Company? 

A Yes, that is. 

Q And on what date did you receive that note? 

A What date, April 30th, I presume. 

Q Well, when you say you presume, why do 


he 


you presume? 


A It is listed on hereApril 30th, isn't it? 

Q Do you have a recollection that you 

received the note on the same date that it bears? 

A I really don't recollect, and I would 


probably 

Q Do you have any reason to believe it was 

on any other date than the date as set forth on the 
note, namely, April the 30th? 

A Shouldn't have been if that is the date 

on it. 


Q You have no reason to believe it is on 

any other day? 

A No. 

Where did you receive that note? 
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A I believe I received it in my office. 

Q And who did you receive it from or how did 

you receive it? 

A Gosh, I really don't know, to tell you the 

truth, I don't recollect. How did I receive it? 

Q Was it delivered to you personally, did you 

get it in the mail? 

A I received it personally. 

Q Do you recall who delivered it to you? 

A Mr. Zimmerman. 

Q Was anybody else present when Mr. Zimmerman 

delivered it to you? 

A No. 


* 


* 


* 
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Q When did you first hear of the opportunity 

or availability of the investment which is signified 
by the note which you acquired from D-Z in return for 
your $50,000 which you advanced to them? 

A I don't recall the time prior to consummatior 

I just -- probably maybe two, three, four weeks prior 
to. Just a briefing on the phone to set up the date. 
Nothing was mentioned in regard to what the project at 
that time was. Just a setting up of an appointment to 
come in and talk to ire. 

Q Telephone conversation with somebody? 

A With Jerome. 
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Q Zimmerman? 34 

A Nothing specific on the phone with regard 

to any names or anything. 

Q It would be easier, and I think Mr. Gibert 

would agree, if yea would answer my precise question 
and we can go along more orderly. 

The first you heard of it was in a telephone 
conversation with Mr. Zimmerman? 

A No. 

Q When was the first you heard of it? 

A When we made the appointment and he came in 

the office and then he broached the subject of what the 
contents are, more or less here as far as loaning -- 

Q But -- I'm sorry. 

A Loaning money to a D-Z Corporation. That 

was at the time that he explained the -- what this 
project was to be. 

Q Nov;, that appointment or meeting that you 

had at your office was set up by a telephone conversatioi, 
is that right? 

A That's right. 

Q Do you recall when that telephone conversa¬ 

tion was? 

A (Witness shakes head negatively.) 

MR. GIBKRT: You have to speak up. 
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THE WITNESS: No, I don't recall. 

Q (By Mr. McKenna) Can you fix it in mind, 

in your mind, any way in relation to the date set forth 
on the -- April 30th? 

A I could be -- as I say, three weeks or four 

weeks prior. 

Q To April 30th? 

A To April 30th, correct. 

Q Did you make any note or memoranda about 

that telephone conversation? 

A No, I did not. 

Q In that conversation you set up an appointraer 

with Mr. Zimmerman, is that correct? 

A That's correct. 

Q Did you make a note of the appointment? 

A No, I did not. 

Q What did Mr. Zimmerman say to you, and what 

did you say to him in that telephone conversation, in 
words or substance, the best you can remember? 

A /II he did was request an appointment. And 

I said, "Walk in any time." As of the date he mentioned, 
you knew, he would like to see me, and he is always 
welcome. 

Q Did he say what he wanted to see you about? 

A Yes, on some business. 
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Q Did he say he had an investment opportunity 3 ' 

he wanted to see you about? 

A I don't know the words he used, but he did 

mention something in the area of a deal, put it that 
way.- I don't know the exact words he would have used. 
You can't pin me down to what words he might have said. 

Q Did he discuss the nature of the deal at all 

A No, not on the phone. 

Q Did he discuss the amount of money that -- 


-- you might be invited to invest? 


Excuse me? 


MR. GIBoRT: Let him finish the 


question. 

MR. McKENNA: I am a slow thinker 
and I formulate ray questions slowly. 

THE WITNESS: I happen to be a fast 
thinker, and so I sort of projected what 
you are going to say. 

MR. GI3ERT: These, fellows from New 
York talk too slowly, Mr. Sophier. 


THE WITNESS: Usually don't though, 


25 


do they? Usually are pretty fast. 
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Q (By Mr. McKenna) How long after that 

telephone conversation did you have the meeting with 
Mr. Zimmerman that you have testified about? 

A It had to be within a period of 30 days, 

I assume. 

Q Can you fix it, the meeting, in relation to 

the date of April 30th, which appears on the note? 

A Well, possibly early April. 

MR. GIBERT: Mr. Sophier, let me 
just -- 

THE WITNESS: I say sometime in 

April. 

MR. GIBERT: Let me say to you, Mr. 

Sophier, while I want you to give him your 
best recollection, I do not want you to 
guess, and as much as Mr. McKenna -- if he 
seems to be inviting you to guess, you 
should not. Now, I think -- 

& 

THE WITNESS: Then my answer is I 
do not recollect. I can't pin it down. 

Q (By Mr. McKenna) Can you give me -- what 

is your recollection of what the date was, or how far 
in advance of April 30 was it? 

A I can't tell that to you. 


Q 


Can you tell me whether it was a matter of 
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weeks or days? 3g 

A No, can't tell you that either. 

Q Do you recall having more than one discussio 

with Mr. Zimmerman between the time of the meeting in 
your office and the time that you actually acquired the 
note when he delivered it to you in your office? 

A You talking about -- 

MR. GIBERT: Excuse me. 

MR. McKENNA: I'm talking about 
more than one discussion about the subject 


matter. 

THE WITNESS: In my office? 

MR. McKENNA: At any time or place. 

MR. GIBERT: Hold on. If I may, I 
object to the form of that because my 
understanding is the testimony has been 
a telephone call set up a meeting, and 
then the only other evidence is that he 
received the note later. Nov;, you have 
referred to more than one, and there hasn't 
even been any testimony that there was one. 


MR. McKENNA: He testified that there 


25 


was a telephone conversation to set up an 
appointment, which he had in his office. He 
also indicated that the meeting in his office 
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may have been, I think, as much as, he said, 

thirty days prior to the date Mr. Zimmerman 
delivered this note to him, which indicates 
to me there was a meeting, at least one 
meeting, in between the telephone conversa¬ 
tion and the day he delivered the note. 

MR. GIBERT: I understand that. But 
the question you just asked him was, was 
there more than one meeting between the time 
the meeting was arranged by the phone call 
and the meeting at which the note was 
delivered. 

MR. McKENNA: If that was my question, 

I did not intend that, and I will rephrase 
it rather than go back on it. 

My question is, between the first 
meeting that you had with Mr. Zimmerman 
that you have testified about in your office, 
and the meeting at which he delivered the 
note to you for your check, did you have 
any further discussions with Mr. Zimmerman 
with respect to the subject matter of the 
note or investment? 

THE WITNESS: No. 

Q (By Mr. McKenna) No discussions whatsoever 
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A No. 

Q Now, the meeting that was held at your 

office, did you make any notes or memoranda of that 
meeting? I'm talking about the meeting before you 
purchased the note, not after you acquired -- 
A No, I did not, 

Q Did you notice if Mr. Zimmerman made any 

notes? 

A No, I do not know. 

Q At that meeting, did you discuss anything 

other than the potentiality of your making an investment 
or purchasing some notes in this new company that Mr. 
Zimmerman was forming? 

A At the original meeting you refer to? 

Q At the first meeting. 

A Now, what was your question? Could you 

repeat it? 

MR. GI3LRT: Can we stop and read 
it back when I get through? I have a 
phone call. 

(Thereupon, there was a brief recess.) 
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(A part of the witness' testimony 

was read by the reporter.) 

A The topic of conversation was relative 

to the details as outlined in this Exhibit, whatever 
this Exhibit is. 

Q You have a note in front of you, are you 

sure you mean that Exhibit or do you mean another one? 

MR. GI3ERT: No, you mean this one. 

THE WITNESS: No, this one here. 

Q (By Mr. McKenna) You mean the note? 

A Well, the note is -- the first meeting was 

to explain what Jerome had in mind in regards to — 

Q May I interrupt him? 

A In regards to going into a deal. 

Q Rather than generalizing, why don't you 

tell me what Mr. Zimmerman said to you and what you 
said to him at that meeting, to the best of your 
recollection, in words or substance. 

A To the best of my recollection it was 

that Jerome advised that he was forming a group and 
that this group was going to form a corporation in 
Delaware under the name of D-Z, and that their -- the 
purpose of this group was that they would buy stock 
in a corporation that was on the American Stock 
Exchange, but at that time he did not divulge the name 
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of the corporation that he had -- or they had in rind. 

If he could put together the group, that he had hoped 
to put together, put it that way, and he invited 
myself to be one of the individuals v;ho would be 
loaning this new corporation the amount of $50,000, 
and we chit-chatted in regards to the high side and 
the low side and what benefits we could derive from 
coming in on this new venture, and with our association 
over the years, we have always had the fullest respect 
and confidence for Mr. Zimmerman -- 

Q Is that something that was expressed at 

the meeting? 

A I don't think so, no, sir, I am saying 

something that's -- 

Q Well, I move to strike the last comment 

as to the association and confidence. 

A Well, I just bring it out because we 

wouldn't go into any investment or any borrowing -- 
loaning anybody any money if we didn't have the 
fullest confidence and respect. 

Q Was it based upon your confidence and 

respect of Mr. Zimmerman that you made the investment? 

A Yes. 

MR. GIBERT: I would object to that, 


I am sure 
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MR. McKENNA: Well, the witness has 
told me that it was -- it was gratuitous, 
but I figured since he made it, I might as 
well put a question to him that was res¬ 
ponsive, since he wanted to state it. 

MR. GIBERT: Well, the question is 
misleading, though. It is not clear whether 
it is intended to say is that one of the 
considerations or was that the sole con¬ 
sideration. 

MR. McKENNA: I assume the gentleman 
hoped to make some money, I mean that is 
the -- I will stand on my question. 

MR. GIBERT: Did the question mean 
is that one of the considerations? 

MR. McKENNA: The question meant what 
it said. 

MR. GIBERT: Motivated -- well, I will 
object to move to strike it because what it 
said was ambiguous. 
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MR. McKENNA: Since the witness 

didn't find it so and answered it, I stand 

on the question. You said that -- 

MR. GIBERT: The witness hasn't said 

he found it ambiguous. 

Q (By Mr. McKenna) You said that you chitchatted 

on the high side and the low side. What was that chitchat 
about ? 

A Well, in regards to the money that would 

be borrowed or loaned to the D-Z Corporation as to what 
benefits ultimately could be had for putting up the 
money. 

Q And was there any discussion about the 

interest rate that would be paid on the load that you 
would be making to D-Z? 

A Details in regards to how the mechanics 

would be set up? Is that what you are referring to? 

Q What the interest rate -- specifically, 

what the interest rate \vould be on the note that you 
obtained from D-Z when you loaned then the money. 

A Full explanation, yes. 

Q What interest rate was discussed? 

A Six percent. 

Q Did you question why you should loan money 

at six percent when you could get more in the market 
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elsewhere today? And when I say, "Did you question," 45 

I mean, did you ask Hr. Zimmerman? 

A I didn't have to ask him. I know that 

myself. 

Q You knew that you could get more than six 

percent? 

A You would pay -- you would pay more for the 

money if you loaned it, right -- or borrowed it, right? 
And you would get more if you bought some CD's, is that 
what you are trying to say? 

Q Essentially. 

A I know that, yes. 

Q Did you ask Mr. Zimmerman in view of that 

fact that you could get more for it -- 
A No. 

Q -- why you should loan money at six percent? 

A Mr. Zimmerman advised that on the high side 

there could be a possibility of -- if the purpose of 

D-Z was ultimately attained, that some money could be 
made on this investment. And there was no way he could 
in any way guarantee or tell us exactly what kind of 
money could be made. But the possibility to regain a 
satisfactory return was there. 

Q More than six percent? 


don't know how much more because there 
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was no way ho was able to tell. 

Q But your understanding was you might be 

able to get more than the six percent return that you 
would get on the note that you might be able to -- 
• A Yes. 

Q Did he say in what manner you would get it? 

A No. 

Q Did he mention to you there might be 

issued stock of D-Z which you would be permitted to 
purchase? 

A I don't recollect exactly what and how in 

regards to the exact remuneration should they attain 
thc-ir goal. However, Jerome was in it. That was good 
enough for me. And we didn't really ask that many 
questions. 

Q You didn't ask how you would get more than 

your six percent, and he didn't explain? 

A Yes, he did, certainly he did. He said 

that if they were -- we are not going to invest money 
unless he know what we are doing. The high side was 
where there could be some substantial return made by 
the fact that they would like to control this, or buy 
enough stock, let's say, where their people could more 
or less come into this enterprise and -- 


25 


Q 


Go ahead. Please finish. 
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A They were talking to Zimmerman and his 4 

group, their intent was to get sufficient voting power 
to step in and take this company and -- that has such 
great potential in their opinion, and really get in 
there with their expertise and knowhow and do something 
with it. Where if we did, and if they were able to 
own stock in it, it would be a worthwhile venture. 

* * * 
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APPEARANCES OF COUNSEL: 

For the Plaintiff: STEPHEN A. MARSHALL, Esq. 
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For the Defendant DAVID PARKER, Esq. 

NJB Prime Investors: 

For the Deponent: S. JARVIN LEVISON, Esq. 

HUGH U. GIBERT, Esq. 
DAVID ROSS, Esq. 

HAROLD A. LEVOW, 

being first duly sworn, was examined and deposed as 
follows: 

IT IS HEREBY STIPULATED AND AGREED, 
by and between the attorneys for the 
respective parties hereto that filing, 
sealing and certification be and the 
same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 
that all objections, except as to the form 
of the question, shall be reserved to the 
time of trial. 

f 

IT IS FURTHER STIPULATED AND AGREED 
that the within examination may be subscribed 
and sworn to before any notary public with 
the *ame force and effect as though subscribed 
and sworn to before this Court. 


A 1529 

Excerpts from Deposition of Harold A. Levow 


_____ 3 

• EXAMINATION 

BY MR. McKENNA: 

Q Vould you state your full name, please. 

A Harold A. Levow. 

Q And what is your residence address? 

A 1235 Mount Paran Road, N. W., Atlanta, 
Georgia, 30327. 

Q And what is your occupation? 

A Executive vice president of Salvator! 
Corporation. 

Q And do you have a business address in 
Atlanta? 

A Uh-huh, 440 Englewood Avenue, S. E., 30315. 


* 


* 


* 
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4 * * * 


Q (By Mr. McKenna) Did there come a time 

when you purchased a note or notes of D-Z Investment 
Company? 

A There was. 

Q And when was that? 

A When I purchased the note? 

Q Yes. 

A Sometime in May, I don’t recall exactly 

when. 


Q Do you have the note or a copy of the note 
with you? 

A Uh-huh. 

Q May I have it, please? 
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MR. GIBERT: The witness Just handed 

me a packet of papers. I hand you from it 
the note. 

MR. McKENNA: We have the note deemed 
marked and have a copy marked in its place 
under the same provision that we followed? 

MR. MARSHALL: That's agreeable to me. 

MR. GIBERT: And me. 

MR. McKENNA: I'd like to have this 
marked as Exhibit 19, to the deposition of 
Mr. Levow, a note, D-Z Investment Company, 
six percent promissory note, due March 31, 

1975, dated 30 April 1974, and bears the 
face amount apparently of $50,000. 

I'd like to ask the witness first -- 
it is deemed marked, and we'll mark another 
copy, and in the meantime, would you tell 
me whose are those initials that you know 
of next to the figure. 

THE WITNESS: Jerome Zimmerman. 

Q (By Mr. McKenna) And I note in the textual 

portion of the note where the amount of specified, it 
says the principal amount of $50,000. 

A He left a word out. 

Q $50? 
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A He le£c an Important word out. 6 

Q la that, to your knowledge, an error? 

A Yea. 

Q And the amount should be $50,000 as it is 
in figures above? 

A Yes, correct. 

Q And did you receive this note on the date 
indicated on the face thereof, namely, the 30th of April 
1974? 

A Yes. 

Q And how did you receive the note? 

A Well, when I was -- I was out of the city 
MR. G1BERT: Excuse me, Mr. Levow. 

He said how did you receive the note r I 
think he means, was it handed to you, did 
it come in the mail, or something of that 
sort. 

THE WITNESS: It was handed to me. 

Q (By Mr. McKenna) By whom? 

A My partner. 

Q Where? 

A In his office. 

Q When? 

A When I came back from out of town. I don't 


know the date 
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7 

Q Was it on or after the 30th of April when 
you came back from out of town and it was handed to you?i 
A After. 

Q And who was the partner you are referring tot 
A Max Sophier. 

Q And do you know how he came to have the note? 

MR, G1BERT: Excuse me. That is 
if you know. You are not to 

THE WITNESS: I really don't know. 

MR. GIBERT: — repeat hearsay. 

Q (By Mr. McKenna) Did you pay for the note? 

A I did. 


Q And how did you pay for the note? 

A I left a check for $50,000 with my partner. 

Q And did you give your partner any instruc¬ 

tions what was to be done with the $50,000? 

A No. Yes. Well, of course, I did. It is 

supposed to be for the note. 

Q Did you tell him to give it to Mr. Zimmerman 

when he delivered the note? 

A Yes. 

Q Do you have with you any other dac* meats 

withdraw the question. 

Were there any other documents that you 
received at any time up to the date of that note in 
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conjunction with your purchase of that note? 

A I believe there is one placement -- this is 


the one — 

MR. C1BERT: Excuse me. Shall I 
hand the note to Mr. Ross? 

MR. McKENNA: The witness has handed 
me, and l'd like to mark as Exhibit 20 for 
Identification a copy dated April 24, 1974, 
of D-Z Investment Company private placement 
memorandum, which is appended thereto three 
exhibits. Exhibit 1, entitled just Exhibit 

1 to private placement memorandum. Exhibit 

2 is the blank form of the note, D-Z Invest¬ 
ment Company, si* percent promissory note, 
and E* bit 3 being a blank form of certi¬ 
ficate and purchase order. 

(Thereupon, the court reporter 
marked Exhibit 19 and 20 for 
identification.) 


* 


* 


* 
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16 * * * 

MR. McKENNA: May I request -- well, 
with respect -- before we go further, on 
other documents. Just with respect to the 
private placement memorandum, which Is 
Exhibit 20 for Identification, Mr. Levow, 
can you tell me when you received that 
private placement memorandum or any copy 
thereof, that Is, the first time you 
received it? And my question relates 
specifically to when in relation to the 
time that you purchased the note which 
is Exhibit 19. 

THE WITNESS: I don't know the exact 
oate, but this Is before the note was Issued. 
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I got this first (Indicating). 

Q (By Mr. McKenna) Do you recall how much 

before? 

A Ho, 1 really don't. 

Q Was it a matter of days, weeks? 

A 1 imagine weeks, something like that. 

Q Veil, does the fact that the note bears the 
date of April 30 and the private placement memorandum 
bears the date of April 24th refresh your recollection 
what the time Interval was? 

A Could have been a week or two. 

MR. GIBERT: Excuse me, Mr. Levow, 
you should avoid sheer speculation. If 
you have a recollection, if this refreshes 
your memory and you have a recollection, 
it's fine for you to testify about it. 

But don't imagine things or just speculate. 

THE WITNESS: Well, I don't recall. 

MR. GIBERT: All right, sir. 

Q (By Mr. McKenna) And the fact that'there 

is only a six day Interval indicated between the date 
there on the face of the private placement memorandum 
and the date of the note -- 
A No. 

Q -- does not refresh your recollection? 
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A Huh-uh. 18 

Q But may I also request, and 1 think your 

counsel will agree, that you permit me to finish my 
questions before you answer? 

A Sure. 

Q Who did you receive the private — withdraw 

that. 

How did you receive the private placement 
memorandum, a copy of which Is Exhibit 20? 

A From Jerome Zimmerman. 

Q Delivered to you physically? 

A Yes. 

Q At a meeting? 

A No. 

Q Where did he deliver it to you? 

A My office. 

Q Anybody else present? 

A My partner. Max Sophler. 

Q And when I say present, present at the time 

you received the memorandum. I don't mean present some 
place in the office down the hall. 

A No. 

Q Am I correct in understanding what you are 
saying is that no one else. Including Mr. Sophler, was 
present at the time Mr. Zimmerman actually gave you 
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this? 

A Mr. Zimmerman, Mr. Sophler and myself, 

period. 

Q He was present? 

A Right. 


Q Was there any discussion about the memorandum 

A 1 don't remember. 

Q Did you go through the memorandum with Mr. 
Zimmerman at the time? 

A Yes. 

Q Do you recall any discussion about any items 
in the memorandum? 

A Ho. 

Q I give you the memorandum to look at and 
ask, will it assist you? 

A No, I have read it. 

Q I'm asking you now, looking at it, or 
looking at any portion, can you recall any things that 
you discussed with Mr. Zimmerman at the time that you 
received it from him? 

A No. 

Q Are you tell me your best recollection is 

you did not discuss anything with him? 

MR. MARSHALL: I object to that 


? 


25 


question 
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MR. McKENNA: With respect to the 

memorandum. 

MR. MARSHALL: I believe that question 
was asked and answered in the affirmative, 
that he did discuss it. If you want to have 
the reporter read back a few questions. 

MR. McKENNA: No, he said he received 
it from him. 

MR. MARSHALL: No. But you also asked 
him if he had any discussions concerning the 
memorandum. 

MR. McKENNA: Do you recall having been 
asked that question and giving an answer? 

THE WITNESS: Say it again. 

Q (By Mr. McKenna) Did you have any discusaio 

with Mr. Zimmerman about the memorandum itself? 

MR. GIBERT: My recollec ion of his 
testimony, we went through it, or something 
of that sort. 

THE WITNESS: Yes. 

Q (By Mr. McKenna) I believe the witness 

indicated he went through it, not -- 
A No, we went through it. 

Q You did go through it together? 


A 


Yes 
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Q But you don't recall any specific thing 21 
you discussed about it? 

A No. 

Q Did he point out items to you? Did he read 
them to you, or what? 

A We read it. 

Q You sat there side by side and read it 

together, page by page? 

A I don't remember. 

* * * 
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Q Do you have anything further in your 
possession, custody or control which relates to NJB 
Prime Investors? 

A No. 

Q Have you ever received any ocher documents 

from or relating to D-Z? 

A No. 

Q Have you ever received any correspondence 

from D-Z? 


23 

24 


A No. 

Q Or from anybody on behalf of D-Z either 

Mr. Zimmerman or Mr. Davis 


25 


or Mr. Becker? 
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A No. 

MR. GIBERT: Mr. Levow, let me ask 
you that when he asks a question, you 
should let him finish and then answer in 
words. Nods are not taken down by the 
court reporter. You ought not to be 
nodding ns he asks a question. Just 
let him finish and then answer in words, 
if you would. 

THE WITNESS: All right. 


o 
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(Discussion was had off Che record.) 

(A document was marked for 
identification as Exhibit 19.) 

KR. McKENNA: I would like to mark 

for identification a letter or a form, what 

appears to be a form letter bearing a date 

of June 11th, 1974, typed for the signature 

of Mr. Bruce R. Davis and Jerome Zimmerman, 

mark that for identification as Exhibit 21. 

(The above document was marked 
for identification as Exhibit 
21 .) 

Q (By Mr. McKenna) The document I have just 

marked, is a copy of a document that was among docu¬ 
ments produced to my firm by Mr. Marshall's firm on 
behalf of D-Z. I say it is a copy, it is a copy I 
made over the weekend from among the documents that 

k 

have been produced. 

Mr. Levow, I put the document which is 
Exhibit 21 before you and ask you if you recall 
ever receiving a copy of such a letter addressed to 
yourself? When I say copy, I mean original or a 
copy, any version of such a letter addressed to your¬ 
self? 

A Gee, I don't remember if I received any¬ 
thing Ilka this or not. 


v v * 
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Q It is your testimony you don't recall 

having received that? 

A Mo. 

Q The letter begins, the first sentence, 

"Enclosed is a questionnaire you will need to complete 
for proposed proxy solicitation in respect of NJB Prime 
Investors". 

Do you recall ever having received any 
questionnaire which related to proxies or proxy 
solicitations in respect to HJB Prime Investors? 

A I really don't recall if I did or not. 

Q You don't recall one way or the other? 

A I don't recall if I did. 

Q Veil, art you saying -- is it your best 
recollection that vou did not? 

A Right. 

Q You still studying it or may I take it 

back? 

A No. 

Q Hr. Kroll, I show you — 

MR. GIBERT: No, no, this is Hr. Levow. 

Q (By Mr. hvKenna) Mr. Levow, I show you 

a copy of document — well, of a letter of June 11th, 
1974, which appears in -- and I am Just saying this 
very quickly, I haven't compared them word for word. 
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to have the sane text as Exhibit 21 on your deposition., 

» 

And this particular letter, having been addressed to j 
Mr. Kroll, and it has annexed to it a questionnaire 
as of May 31, 1974 in connection with proposed proxy 
solicitation, and the heading above that of NJB Prime 
Investors, such questionnaire being Exhibit 9A to 
Mr. Kroll's deposition. 1 ask you to look at the 
questionnaire and ask you if that refreshes your 
recollection as to whether or not you ever received 
such a questionnaire? 

A Yes, I remember this now. I don't have it, 

though, I don't have it here, I remember receiving it, 
though. 

Q And you recall when you received it? 

A No. 

Q Do you recall now receiving it with a 

forwarding letter? 

A Yes, yes. 

Q Of June 11th? 

A Yes, after seeing this questionnaire, I 

remember it now, I received this. 

Q Did you complete the questionnaire, fill 

it out? 

A No, no. 

Q Do you recall what you did with it? 
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A I must have It In my office somewhere. 28 

Q Well, I would call for it, for the witness 

to produce it as soon as it is physically feasible. 

A All right. 

MR. G1BERT: I have no objection -- 
MR. McKENNA: Along with a copy of 
the letter. 

MR. GIBERT: I have no objection to 
the witness producing either the letter or 
the questionnaire. He says it must be in 
my office somewhere, I have no objection to 
his finding it, if he can. But, don't 
Impose on me the burden of producing it. 

MR. McKENNA: Let me put it this way, 
if he is unable to locate it, I would like 
to be notified in due course. 

MR. GIBERT: All right. Mr. Levow, 

would you make a reasonable effort and let 
me know the results? 

THE WITNESS: Sure. I remember getting 
this, yes. 

Q (By Mr. McKenna) Did you discussion this 

questionnalre with anybody when you received it? 

A No, no. 

Q Is there any particular reason why you did 
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_____ 29 

not fill it out and* send it back? 

A A real good reason, I am a busy man, I 
must have forgot. 

Q Did you ever receive any call or communica¬ 
tion from anybody asking you to fill out the question¬ 
naire and send it back to you? 

A No. 

Q When did you first hear of either P-Z 

Investment Company or the investment opportunity pre¬ 
sented by D-Z Investment Company? 

A You mean the day? 

Q Yes. 

A I don't remember the date. 

Q Can you relate it in terms of the date of 

the note of 30 April, 1974, as to whether it was 
days, weeks or months prior to that? 

A No, I can't. 
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Q You have no recollection now as to days 30 
opposed to weeks, or weeks opposed to days? 

A No. 

Q Can ycu tell me whether it was more than 

two or three days? 

A No, I can't. 

Q How did you first hear about the Investment 

opportunity? 

A Jerome Zimmerman called me on the telephone, 

asked to come over to my office. 

Q What did he say to you on the telephone? 

A I have known the man for 25 years. He said 
he would like to come over to my office to talk to me. 

I said, come on. 

Q Did he say what he wanted to talk to you 

% 

about? 


A No. 

Q Did he ask to talk Just to you or to you 

and Mr. Sophier, your partner? 

A To both of U5. 

Q And as a result of that telephone conversat 

did you invite him over to your office? 


1 


bn 


A I did. 


Q And do you know how much after the telephone 

convaraatlon he came over? 


31 
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A No, I don't. 

Q Was It the same day or was It -- 

A I don't recall. 

q - at a later day? 

A I don't recall. 

Q Did you make any notes or memos of the 
telephone conversation? 

A No. 

Q I take it hr. Zimmerman at some time subse¬ 

quent to the telephone conversation did come to your 

office? »■ 

A Yes. 

Q And do you recall what time of day It was? 

" A No. 

Q Did you make any notes or memos of your 
discussion with him -- 

A No. 

Q -- when he came to your office? 

A No. 

0 Tell me in words or substance, to the best 

you can recollect, what Hr. Zimmerman said to you on 
that day when he came to your office, what he said to 
you, first of all. 


A Well, he said that the D-Z Investment 
Corporation -- Company, whatever the name is -- was goin^ 
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to try to get control of an REIT, the name of which he 
did not dlscxose, and if ve were interested in loaning 
money to D-Z Corporation 

Q If you were interested in loaning money 

what? 

A To the D-Z Corporation, to go into this 
project. 

Q Is that all? 

A Yes. 

Q Did he mention D-Z Investment Company by 

name? 

A Yes. 

Q Did he tell you whether or not the company 
had already been formed or whether it was just contem¬ 
plated or what? 

A First 1 ever heard of i 

Q Did he tell yo|i the company had already been 

formed as opposed to having still been in the planning 
stages? 

A Don't recall. I don't know if it was in 
the planning stages or 

Q 1 am asking you what he told you, not 
A He didn't tell me anything. 

Q Didn't tell you how they were planning to 


get control of an REIT? 




1 


A 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


A U>5d 

Excerpts fvon Deposition of Harold A. Levow 

By buying some of the stock and by possibly 


a proxy — whatever you call it, proxy -- what do you 
call it? 

Q Proxy contest? 

A Is that what you call it? 

MR. GIBERT: Contest, solicitation. 

THE WITNESS: Whatever you call it. 

Q (By Mr. McKenna) Did he tell you how much 

stock they intended to buy? 

A Ho. 

Q Either in amount or percent? 

A No. 

Q Did he have any documents with him relating 

to the D-Z Investment Company at that meeting? 

A I don't remember. 

Q Did he have any documents with him whatsoever? 

A I don't recall. 

Q Do you recall whether or not at that meeting 
he had a copy of the private placement memorandum, which 
is Exhibit 20 to your deposition? 

A I don't remember. I don't know whether we 

got this after the conversation or at that day, 1 don't 
remember. 

Q You have testified pievlously that at some 
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point you received it from him and reviewed it. Was it 
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at that meeting? 34 

\ 

A I don't remember. 

Q Did you have more than one meeting with Mr. 
Zimmerman other than the date which you actually receive* 
the note — withdraw the question. 

As I understand it, you were not in your 
office at the time the note came in? 

A Right. 

Q So did you have more than one meeting with 

Mr. Zimmerman with respect to the potential investment 
in D-Z Investment Company at or prior to the time you 
received the note? 

A 1 don't remember. 

Q You don't remember whether or not you had 

more than one meeting? 


meeting? 


You remember one meeting specifically? 
One meeting specifically. 

You don't remember having had a second 


Do you recall specifically whether or not 


there were more than two meetings? 


Can you rule out there were more than two 
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from your recollection? 

A I'll start over again. You asked me if 1 
had one meeting. 

q You testified you had one for sure. 

A Now, you asked me if I had more than two. 

Q You are saying that you had -- it is possibl^ 

you had more than one, which could be two. I'm asking 
you, is it possible that you had more than two? And 
when 1 say "possible," I'm not asking you to speculate. 
I'm asking from your recollection, is it conceivable 
that there could have been more than two? 

MR. CIBERT: Mr. McKenna, if he has 
testified he doesn't remember whether there 
was more than one, how can he possibly 
remember whether there was more than two? 

MR. McKENNA: I think it is quite 
conceivable. He said there could have 

G> 

been one or two, but he could — obviously, 

he could probably tell me whether or not 

' 

there were ten or more. 

MR. GIBERT: I would agree he could 
probably say there were not a hundred, but 
1 don't see how he could possibly — 

MR. McKENNA: I'd like to know if 
ha can — I'd like the witness' answer. 
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THE WITNESS: No, I don’t remember. 

Q (By Mr. McKenna) Did Mr. Zimmerman say 

anything about the nature of the loan, the terms of the 
loan at that first meeting that you have described? 

A Yes, it was a six percent loan for one 


year. 


Q 

A 

Q 

should 
the loan? 


Anything else? 

No. 

Was there any discussion as to why you 
was there any discussion about the amount 


of 


A Yes, $50,000. 

Q $50,000 for each yourself and Mr. Sophier? 


A Right• 


Q Was there any discussion as to why you 
should put up $50,000 at six percent when you could 
get more elsewhere? 

A Yes. There was no discussion. I know 
myself why. I thought it was a good opportunity to 
give him that money and gee in on the ground floor of 
D-Z Investment Company, who one day may make good 
profits where I could buy into the company. 
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MR. G/BERT: Mr. Levow, at this point 37 

I want to ask*, you to respond to his question 
and not discuis various other things that 
are not called for by the question. The 
question was: Vas there any discussion about 
why you should invent 6 percent when you 
could get more money on other ways than 6 
percent? And the answer to that question 
is yes or no, there was — 4 

i 

THE WITNESS: No, no discussion. 

Q (By Mr. McKenna) You said you knew you 

could get in on the ground floor. Was there any 
discussion of your getting in on the ground floor 
of D-Z Investment Company? 

A No. 

Q Was there any discussion about what other 

. opportunities there would be for you with respect to 
D-Z Investment Company, other than obtaining 6 percent 
return on a $50,000 promissory note? 

A No. 

Q Well, how did you know that it was an 
opportunity for you to get in on the ground floor of 
D-Z Investment Company, if it were to become 
successful? 

▲ I didn't know, I took s chance. 




Q 


38 


A 1 5 5 rs 

Excerpts from Deposition of Harold A. Levow 

Well, was anything said to you by Hr. 
Zimmerman or anybody else that you would have an 
opportunity to get In on the ground £loor? * 

A Sa 7 It again. 

Q Was anything said to you that you would hav<s 

an opportunity to get In on the ground floor? 

A Mo. 

Q You Just assumed that If you gave them 

$50,000 at 6 percent, that he might give you an 
opportunity later to make a — to get a better Invest¬ 
ment, Is that correct? 

A Right. 

Q He didn't discuss It with you? 

A Mo. 

Q He never mentioned anything to you about 

the note being convertible In one form or another Into 
an equity Investment? 

A Mo. 

Q Do you recall him ever having d v iscussed 

that with you? 

A No. 

Q Did you have any discussions about D-Z 

Investment Company or potential Investment In D-Z 

Investment Company, whether by name or otherwise, 
with anybody other than Hr. Zimmerman up to the time 
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3 9 

you received the note? 

2 

A 

Mo. 

3 

Q 

No discussions with Mr. Davis? 

4 

A 

No. 

5 

Q 

You know Mr. Bruce Davis? 

6 

A 

I met him once, I think. I wouldn't know 

7 

him if I 

saw him. 

8 

Q 

You know Mr. Ralph Becker? 

9 

A 

Yes. 

10 

Q 

You know him well? 

11 

A 

Yes. 

12 

Q 

How long have you known Mr. Becker? 

13 

A 

Twenty-five years. 

14 

Q 

Have you any business dealings with Mr. 

15 

Becker? 


16 

A 

No. 

17 

Q 

Do you know him socially? 

18 

A 

Socially. 

19 

Q 

Only socially? 

20 

A 

That's right. 

21 

Q 

Did you ever discuss the D-Z Investment 

22 

Company 

investment with him prior to receiving the 

23 

note? 


24 

A 

fl 

No. 

25 

i « 

Mr. Saul Becker, do you know him? 
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A Very well. 40 

Q Same way as his brother, Ralph? 

A Same way. 

Q Ever have any discussion with him prior to 
receiving the note about D-Z? 

A No. 

Q Did you have any discussion with anybody 
other than Mr. Zimmerman after you received the note 
about D-Z Investment Company? 

A No. 

Q And I am ruling out your lawyer. 

A No. 

Q Did you ever have any discussion with Mr. 
Zimmerman after you received your note about D-Z 
Investment Company? 

A No. 

Q Did you ever have any communcations what¬ 

soever with Mr. Zimmerman or anybody else on behalf 
of D-Z since you received your note? 

A No. Well, except whatever I 

Q Except the documents that you have produced 

today that you have identified thaf you received? 

A Right. 

MR. GIBERT: Well, he has also -- 
MR. McKENNA: Well, I -- I am sorry. 
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MR. GIBERT: He has also testified that A 
he thinks he received that questionnaire 
relating to proxy. 

MR. McKENNA: Yeah, I was including 

that. 

Q (By Mr. McKenna) When I say that you, do 

you recall receiving that? 

A 1 do recall receiving that. 

Q But nothing else? 

A No. 

* * * 

45 * ★ * 

Q (By Mr. McKenna) Now, at the first meeting 

which you testified you had with Mr. Zimmerman, you 
testified that he said in words or substance that D-Z 
Investment Company was going to try to get control of 
an REIT, the name of which he did not disclose? 

A Correct. 

Q Did Mr. Zimmerman tell you what reason, if 
any, he had for not disclosing the name of it? 

A He told me, but I don't remember what he 

told me. 

Q Does it refresh your recollection that he 

told you that they wanted to keep it confidential so 
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the company wouldn’t, know that they were attempting to 

get control until they had to disclose it? 

A No. 

Q Does it refresh your recollection that he 

said that there was some legal reason or restraint 
against him disclosing the name at that time? 

A No. 

Q Did there come a time when you did learn 

who the REIT was that they were interested in? 

A Of course. 

Q And what was that REIT? 

A What was the name of it? 

Q Yes. 

A NJB. 

Q And when did you learn that? 

A I don’t recall that either. 

Q Do you recall how you learned it? 

A No, I don’t. 

Q Do you recall whether you learned it by an 

oral communication as opposed to a written communication 
or vice versa? 

A It was oral, but I don’t remember when or 

how. 

Q Do you recall from whom you learned it? 

A No. I would imagine from — well, no sense 
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In imagining. I don't know. 

Q Did you ever discuss the subject matter of 

D-Z Investment Company and your investment therein with 
anybody besides Mr. Zimmerman and your partner, Mr. 
Sophier? 

A No. 

Q Do you recall hew long after you received 

the note which is dated April 30 that you were advised 
of the identity of the REIT? 

A No. 

Q At or prior to the time you received the 
$50,000 note, were you told or Informed in any manner 
anything about the number of percentage of shares ol 
the REIT that it was intended that D-Z would acquire? 

A No. 

Q At or prior to the time you received your 

note were you told anything about what plans D-Z 
Investment Company had concerning what they were going 
to do with the REIT once they got control of it? 

A No. 

Q At or prior to the time you received the 

note were you told anything about a possible merger 
of the REIT into either D-Z Investment Company or 
Security Management Company? 

A No. 






1 


49 



Excerpts from Deposition of Harold A. Levow 


3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Q Are you familiar with Security Management 

Company? 

A No. 

Q Have you heard of it before? 

A 1 have heard the name, yea. 

Q At or prior to the time you purchased the 
note or acquired your note, were you told anything 
about who would be the trustees or the managers or 
advisors of the REIT if D-Z got control? 

A No. 

Q At or prio* to the time that you acquired 

your note, were you told anything concerning the operati 
of REIT'8 in general? 

A No. 

Q Were you familiar with the operation of 

REIT’s? 

A No. 

Q Do you know what an REIT is? 

A Real Estate Investment Trust. 

Q Do you know what it does? 

A No. 

Q Were you ever informed as to what it do.-s? 

A No. 

Q Were you ever informed as to any special 


25 


tax considerations that are accorded to an REIT as 
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opposed to another corporation? 


Q Prior to the time you acquired your note 

were you ever advised that if 50 percent or more of the 
stock of an REIT became concentrated in the hands of 
five or less persons the special tax benefits which 
were accorded to an REIT would be lost? 


Q By the way, getting back to the meeting 

yov> had with Mr. Zimmerman, I don't believe I have 
coveted this, and if I have, I apologize, but what if 
anything was your response to his offer of this oppor¬ 
tunity to invest? 


him. 


I told him I would think it over and call 


Q And did you? 

A Or he was to call me the next day, one or 

the other, a couple of days. 

Q Did you, in fact, have a telephone conversa¬ 
tion within a couple of days thereafter? 

A Yes. 

Q And do you recall now who initiated the 

telephone conversation? 


25 


Q 


And what did he say to you and what did you 
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say to him in that telephone conversation? DL 

A I don't remember. 

Q Did you advise him in the telephone conversa* 
tion that you would buy one of the notes? 

A Yes. 

Q Did he tell you how many persons that the 
notes were being made available to? 

A Ho. 

Q Did he identify anybody else that the 

note -- to whom the notes were being made available 
other than to yourself and your partner? 

A No. 

Q Did he Identify anybody else who had already 

purchased the note or committed himself to purchase the 
note? 

A No. 

Q At or prior to the time you acquired your 

notes in D-Z Investment Company, were you Informed as 
to who the shareholders were of D-Z Investment Company? 
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A No. 

Q Well, I show you the Exhibit 20, which Is 

the private placement memorandum, the copy that has 
been marked on your deposition, and ask you If -- I 
refer you to the first page thereof, which I believe 
identifies the shareholders, and ask you If that 
refreshes your recollection that you were so Informed? 

A I must have been. It Is here. 

Q Well, do you recall anything right now, 

without look at -- going through It, anything that you 
remember In that private placement memorandum when 
you received It? 

A Do I remember anything? 

Q Do you remember anything that you read In 
that private placement memorandum? 

A Yes, I would Imagine so. 

Q What do you remember? 

A D-Z Corporation, Investment Corporation, 

was going to try to get control of an REIT, that was 
the most Important thing to me. 

Q Anything else? 

A Yes, that there would be a loan at 6 

percent Interest for one year. 1 don't recall anychlng 
else. 

MR. GIBERT: Why don't you ask him 
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specific things. 

MR. McKENNA: Well, I will get to 

specific things. I just want to know if 

he can remember anything offhand. 

Q (By Mr. McKenna) Well, does this, looking 

at the first page, refresh your recollection as to 
who the shareholders or as to what you were Informed 
as to who the shareholders were of D-Z Investment 
Company? 

A Yes, it says so right here. 

Q And what does it say? 

A Want me to read it to you? 

Q Well, what -- yes. Well, not read it to 

me, tell me what it says to you. 

A The capital stock is presently owned as 

follows: Security Management, 50 shares; Jerome 

Zimmerman, 50 shares, that's in care of Apollo Forest 
Products. Members of the board are Bruce Davis, 

Saul Becker, Ralph Becker and Jerome Zimmerman. 

Q Now, am I correct in understanding that 

you hadr heard Security Management Company previous 
to this? 

A Not to my recollection. 

Q Had you on one occasion been offered an 

opportunity to Invest in a real estate syndication 






54 


A lbtif. 

Excerpts from Deposition of Harold A. Levow 

known as Fourteenth- Street? 

A Yes. 

Q And who offered you that opportunity? 

A Jerome Zimmerman. 

Q And you turned it down? 

A No. 

Q You did invest in it? 

A Yes. 

Q Do you recall now whether or not Security 
Management Company was also Involved in that syndi¬ 
cation? 

A I don't recall. 

Q Do you recall whether or not Mr. Davis 
was involved in that sundication? 

A I am not certain. 

Q Do you know what the D-Z in D-Z Investment 
Company stands for, if anything? 

A Yes. 

Q What does it stand for? 

A Davis-Zimmerman. 

Q And how do you know that? 

A I don't, I've just taken it for granted. 

Q You deduced it? 

A Right. 

Q Other than what is on this first page of 
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this private placement memorandum, do you know anything 
else about these share holdings of D-Z Investment 
Company? 

A No. 

Q Have you ever been Informed In any manner, 
shape or form as to what was paid by Security Manage¬ 
ment Company and Mr. Zimmerman for their shares of 
D-Z? 

A Excuse me. 

Q This private placement memorandum Indicates 

that the shares of 50 — of D-Z are held by Security 
Management Company and by Mr. Zimmerman. 

A Right. 

Q And I amasklng you, have you ever been 

Informed as to what Security Management Company and 
Mr. Zimmerman paid for the shares of D-Z, which they 
received as set forth In this private placement 
memorandum? 

A No. 

Q Have you ever received any documents 

containing information about the financial condition 
of D-Z Investment Company? 

A No. 

Q Have you ever had the books and records of 

account of D-Z Investment Company made available to 



you? 
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A No. 

Q You testified previously that Mr. Zimmerman 

mentioned something about to get control of the REIT, 

» 

in addition to buying stock, there might possibly be 
a proxy contest. 


A Right. 

Q And you have also testified that you did 

receive a copy of the questionnaire relating to the 
proxy solicitation? 

A Correct. 

Q A proxy solicitation, do you recall anythin 

else that you were informed in any manner, shape or 
form, concerning a possible solicitation of proxies 
or consents to a call of shareholders meeting of -- 
I withdraw the question. Do you recall anything else 
that you were told or informed in any manner, shape 
or form with respect to solicitation of proxies or 
consents, either to be voted at the annual shareholders! 
meeting of NJB Prime or for the call for a special 
shareholders meeting? 

A 1 don't understand what ^ou said. Say it 

again. 

Q Would you read that question, please? 

(Question was read by the reporter.) 
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A (By the' witness) No. 

Q At or prior to the — well, have you ever 
been informed that D-Z had hired or contracted wiih 
a firm which specialized in proxy solicitation for 

A No. 

Q — the purpose of soliciting proxies? 

A No. 

Q Have you ever been informed or been advised 

or been given any information concerning D-Z borrowing 
funds on margin for which they would use the NJB Prime 
6tock as collateral for the purposes of purchasing che 
NJB stock? 

A No. 
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Q Are you aware that D-Z is in fact buying 

NJB stock or margin for which it is purchasing the 
stock for which it is pledging the stock it purchases? 

HR. G1BERT: Is purchasing? 

MR. McKENNA: Is purchasing. 

MR. GIBERT: It isn't purchasing, 
as I understand it. There is a 

MR. McKENNA: I withdraw the question. 

Are you aware at the present time 
that D-Z, in order to purchase stock of 
NJB Prime, used margin borrowings for 
which it pledged the NJB stock that it 
purchased? 

THE WITNESS: No. 

Q (By Mr. McKenna) I put before you a copy 

of the private placement memorandum, which is Exhibit 
20 on your deposition, and refer you particularly to 
the paragraph beginning, "Use of proceeds from note." 
And I will read it: "It is expected that substantially 
all the proceeds from the Issuance of the six percent 
promissory notes due March 31, 1975 will be used to 
purchase stock in the selective real estate investment 
trust on margin and pay all the related costs of 
acquisition, including legal and other expenses related 
to such purchases, such as interest on any margin debt." 
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The next paragraph: "The stock purchased 59 

by the company will be collateral for the margin debt." 

Do you recall having read those two para¬ 
graphs at or after the time you received that private 
placement memorandum? 

A I must have. 1 read the whole thing. 

Q You did read the whole thing? 

A I did. | 

Q But notwithstanding having read the whole 

thing, you did not recall that at least up until I 
Just put that in front of you, that you were informed 
that the company was purchasing the stock on margin 
and using the stock as collateral for margin debt? 

A No, 1 did not recall. 

Q Does that refresh your recollection that 

you were so informed? 

A I was informed right here, yes. 

Q But only by that private placement memorandun? 

A Yes. 

Q Did you discuss that particular portion of 

the private placement memorandum with Mr. Zimmerman? 

A No. 

Q Other than what is contained in the private 

placement memorandum, have you been informed about any¬ 
thing about the margin borrowings of D-Z? 
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A No. 

Q Have you ever been informed about the rate 
of interest they are paying for margin borrowings? 

A No. 

Q Have you ever received, since the date of 

your first discussion with Mr. Zimmerman about possible 
purchase of a note of D-Z, any reports containing 
financial information with respect to NJB Prime Investors 

A No. 

Q Have you ever been shown any such financial 


? 


reports? 

A No. 

Q Have you ever received or seen or been shown 
any financial reports of Security Management? 

A No. 

Q Are you aware of any prior business dealings 

between Security Management Company and Mr. Zimmerman 
other than the 14th Street Project? 

A No. 

Q Are you aware of any prior business dealings 

— and when I say prior, I mean prior to D-Z -- between 
Mr. Zimmerman and Mr. Saul Becker? 

A I beg your pardon? I didn't understand. 

Q Are you aware of any business dealings 

between Mr. Zimmerman and Mr. Saul Becker prior to and 
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other than D-Z Investment Company? 

A No. 

Q Have you ever been informed that D-Z Invest¬ 

ment Company has rented an apartment in the personal 
name of Mr. Davis in New York City with a rental of 
$750 a month? 

A No. 

MR. GIBERT: If that is true. 

MR. McKENNA: I asked him if he has 
ever been informed. I will represent that 
I have a basis for that. 

MR. MARSHALL: What is the basis? 

MR. McKENNA: The basis is a copy 
of a memorandum addressed to Mr. Lou 
Brenner from Bruce Davis, dated May 28, 

1974, which so states. 

MR. MARSHALL: May I see that? 

MR. McKENNA: The memorandum, I 
might say, was the copy which I am handing 
you is again a copy that I made over the 
weekend of a document that was produced 
to my firm by Mr.^Marshall's firm. 

What if anything, Mr. Levow, were 
you told about how the note which you 
purchased, the note of D-Z which you 
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purchased, would be repaid? 62 

THE WITNESS: How if any what? 

' Q (By Mr. McKenna) What if anything were 

you told about how D-Z would obtain the funds to repay 
the note which it was selling you for $50,000? 

A I don't recall if I was told or not. 

Q You don't recall being told anything? 

A No. 

Q Where did you obtain the funds to purchase 

the note? 


A 

Q 

A 

Q 

A 

Q 


Fulton Bank, Fulton National Bank. 

You borrowed the money? 

Yes. 

Did you give any collateral for the borrowin 
No. 

Did you prepare any applications for a loan 




to the bank? 


A No. 

Q Was there any other documents executed by 

either you or the bank in connection with that loan? 

A No. 

Q Would you tell me the branch and the location 

of the Fulton Bank? 

A Main branch. 

Q Give me the full name, branch and address. 
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A Fulton National Bank. I think It's 
Marietta Street, main branch, Atlanta, Georgia. 
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1 

Q Did you-tell Mr. Zimmerman that you borrowed 

1 

2 

the funds 

in order to purchase the note? 

3 

A 

. 

o 

SB 

4 

Q 

Did Mr. Zimmerman ask you how you were 

5 

going to obtain the funds to purchase the note? 

6 

A 

No. 

7 

Q 

Did you give the Fulton Bank a note 

8 

1 

evidencing 

the loan? 

9 

1 

| 

A 

You meax did I sign a note? 

10 

Q 

Yes. 

11 

A 

Of course. 

12 

Q 

Do you have a copy of that note? 

13 

A 

No. 

14 

Q 

At or prior to the time that you acquired 

15 

the note of D-Z Investment Company, were you asked any 

16 

questions 

by Mr. Zimmerman or anyone else on behalf 

17 

of D-Z about your financial condition? 

18 

A 

No. 

19 

Q 

Did Mr. Zimmerman or anyone else on behalf 

20 

of D-Z request a financial statement or any other 

21 

| documentary proof of your financial condition? 

22 

1 A 

No. 

23 

Q 

Do you recall now what, if anything, you 

24 

were told 

about other securities, that is, apart from 

25 

the 6 percent promissory note which D-Z Investment 
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Company intended to issue? 65 

A Other securities? 

Q Yes, do you recall having been informed 

anything about any other securities, any stock or 
other notes that D-Z Investment Company intended to 
issue or proposed to issue or contemplated issuing in 
the future? 

A Yes, I believe they said in this private 

placement that they were going to sell shares or 
they may sell shares in the D-Z Investment Corporation. 

Q Do you recall anything else about these 

shares, what the price would be, how many would 4 be sold? 

A No, I don't, no. 

Q I put before you the private placement 

memorandum and the particular -- beginning on page 7, 
on the bottom, and continuing on over through page 8 
and the unnumbered page there following, the portion 
beginning "Issue of units under small issue registra¬ 
tion." I will ask you to review that. 

A Okay. 

Q Now, at the time that you received the 

private placement memorandum and reviewed it with 
Mr. Zimmerman, do you recall having reviewed that 
portion specifically? 

Not specifically, but I must have read it. 


A 
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66 I 

Q You don't have any specific recollection 
of having read that portion? 

A Mo. 

Q Did you have any recollection of having 
discussed that with Mr. Zimmerman? 

A No. 

Q Have you ever been told anything about who 

would get the additional securities that D-Z was 
contemplating issuing as set forth therein? 

A You mean who the 25 persons would be, you 
mean, is that what you mean? 

Q Yes. 

A No. 

Q Were you ever Informed in any manner, shape 

or form that you as a note purchaser would have a right 
of first refusal or a first opportunity or first crack 
in any shape or form at this package which is referred 
to therein of stock and additional notes? 

A No. 

Q Was it your understanding that you and othe:’ 

note purchasers would have such an opportunity? 

A Understanding between whom? 

Q Was it your understanding that you would? 

A My own understanding, yes, I assumed it. 

Q And did that figure into your determination I 
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or decision to purchase the note at 6 percent? 

A Yes. 

Q By the way, what interest rate are you 

paying the bank on the loan? 

A Eight percent. 

* It it 

Q (By Mr. McKenna) Mr. Levow, what is your 69 

understanding as to whether or not the note that.you 
purchased from D-Z for $50,000 is secured or unsecured? 
A What la my understanding of it? 

Q Yes. 

A I don't know. 

Q You don't know whether or not it is secured? 
A No. 

★ ★ * 
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72 | 

Q Did you at any time suggest to Mr. Zimmerman 
other persons who you thought might be interested in 
purchasing the D-Z notes? 

A No. 

Q Do you know if Mr. Sohpier made any such 
suggestion? 

A I don't know. 

Q Did you ever discuss the opportunity to 

purchase these notes or availability of these notes 
with anyone other than Mr. Sophier? 

A No. 

Q Do you have any knowledge or information 
concerning who else has been approached by Mr. 

Zimmerman or anyone else on behalf of D-Z concerning 
purchase of notes? 

A You mean before, at that time? 

Q I mean as of right now. 

A No. 

Q Vhen I say "as of right now," I would 
include as of that time, of course. 

A Yes, sir. No, I don't. 

Q Did you ever have any discussion with 

anybody concerning the possible parti Ipatlon by them 
in your note? 

A No. 
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Q Have you given any such participations? 

A No. 

Q Do you know if Mr. Sophicr has? 

A No, he hasn't, to my knowledge. 

Q Other than this particular investment, have 

you ever loaned money to any person, corporation or 
other entity for the purpose of purchasing stock? 

A No. 

Q I refer you to the private placement 

memorandum, which is Exhibit 20 on your deposition, 
page 3, first paragraph, and it reads specifically, 
the first two sentences: "The notes are being ordered 
and sold without registration under the Securities 
Act of 1933, as amended. In reliance upon the exemption 
from registration for non-public offerings, the 
availability of such exemption depends, in part, upon 
the accuracy of certain representations, declarations 
and warranties, which a purchaser will be required 
to make." 

And I put that before you and ask you can 
you recall now any representations, warranties or 
declarations you made in conjunction with your obtaining 
the note. 

A 


25 


II 


Q 


No. 

Do you recall having executed any documents 
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in conjunction with your having obtained the note? 

A No. 

Q I refer you specifically to 

HR. MARSHALL: I am sorry, 1 missed 
the witness' last answer. 

THE WITNESS: No. 

MR. McRENNA: No he said. 

Q (By Mr. McKenna) To the form of certificat! 

and purchase order which is annexed as Exhibit 3 to 
the private placement memorandum, being Exhibit 20 on 
your deposition, and I ask you if you recall having 
executed any such document in connection with your 
obtaining the note? 

A You mean did I fill it out? 
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Q Did you sign such a document? 

A No. 

Q Are you presently aware of any amendments 

that have been made to the private placement memorandum, 
dated April 24, 1974? 

A No. 


Q Are you aware of any changes that have not 

been reduced to physical, documentary amendments? 


A Any what? 

Q When 1 say "amendment," I meant physical, 

documentary amendments In writing. 

A No. 

Q Either an amendment made to It or an ameu ded I 

version of it? 

A No. 

Q Are you aware of any changes having been 

made in the understanding which is represented by this -<• 

A No. 

Q -- document? 

A No. 

Q Have you ever been informed of any variance 

in the terms of the private placement memorandum? 

A No. 

Q Never been informed of any non-compliance 

with any of the terms of the private placement memorandum 


? 
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A No. 

Q In determining and deciding to purchase the 

note, did you consult and rely upon any personal invest¬ 
ment, tax or legal advisor? 

A No. 

Q Have you ever been informed as to the number 

of shares or the percentage of shares of NJB that D-Z 
has purchased? 

A No. 

Q Do you have any knowledge as to what are 

the intentions and plans of D-Z with respect to the 
further purchase of shares of NJB Prime? 

A No. 

Q Did you discuss the proposed purchase of the 

note with Mr. Sophier before you made your decision to 
purchase the note? 

A Yes. 

Q Did you discuss it with him? Veil, what 

did you say to him and what did he say to you? 

A I guess over lunch one day we just discussed 

it briefly whether we should go into this or not. And 
we decided we should. 

Q When was that? 

A I don't recall. 

Q Can you place it in relation to the meeting 
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with Mr. Zimmennan that you testified about, the 77 

meeting in your office? 

A It muft have been after the meeting. 

Q Did you discuss it with Mr. Sophier at the 

meeting? 

A No. 


Q Any other discussions with Mr. Sophier? 

A No. 


Q You said that you decided that you should 
make the investment in this luncheon discussion with 
Mr. Sophier. Was there any discussion as to why? 

A Of course. 

Q What was the discussion? 

A To make a profit. 

Q In what way? 
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A If we would get In on the -- I told you 

If we would get in on the ground floor of the D-Z 
Investment Company, we felt that we would -- it would 
be a good investment, but we would make a profit on 
our Investment. 

Q Well, how did you understand that a profit 
would be made? 

A If D-Z Investment Company were to get 

control of the REIT, which we did not know the name 
of at that time, we felt that the D-Z Investment Company 
would -- their stock would be worth more money. 

Q D-Z Investment Company stock? 

A Right. 

Q And you understood you would have an 

opportunity to get that stock? 

A Correct. 

MR. MARSHALL: I am going to object 
to the form of that question, Mr. McKenna. 

I think it was misleading, but I think the 
witness' prior testimony adequately sets 

forth what his understanding was. When you 

* 

use the term ’’opportunity". 

MR. McKENNA: Well, I am not trying 
to characterize it, I am just trying to 
tie it in. * * * 
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CROS S-EXAMINATION 

BY MR. MARSHALL: 

Q Mr. Levow, the investment In the 14th Street, 
was that made in your name or in your wife's name? 

A My wife's name. 

Q When you purchased a note and the note I am 
referring to is the one you produced, which is marked 
Exhibit 19 on this deposition, when you purchased that 

i 

note from D-Z Investment Company, did you understand 
that this was a speculative investment on your part? 

A Of course. 

Q Is your net worth, or was your net worth 

at the time you made, or at the time you made tlat 
note, in excess of $150,000? 

A Yes. 

MR. McKENNA: I object to the form 

of the question. I think the proper 
question is what his net worth was. 

MR. MARSHALL: If the witness has 
no objection to answering that question, 

I will accept that. 

THE WITNESS: What my net worth 

was? 

MR. MARSHALL: At that point in 


time. 
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MR. GIBERT: I am going to permit the 

witness to describe one asset that he has. 

THE WITNESS: I own 55,757 of GENESCO 
stock that Is traded on the New York Stock 
Exchange, and the last quote Is around $5 
a share. 

Q (By Mr. McKenna) Anything else? 

MR. GIBERT: I don't believe It is 
necessary that he go into anything else. 

MR. McKENNA: Why note? 

MR. GIBERT: Because that clearly 
establishes that It is in excess of $150,000. 

MR. McKENNA: That establishes the net 
worth, that establishes that he has an asset 
and what are the gentleman's liabilities? 

I could think of one, he has a $50,000 
liability to the bank that he borrowed the 
money from at 8 percent. Maybe he has some 
other liabilities of a similar nature. 


THE WITNESS; I have got in a checking 
account right now 

Q (By Mr. McKenna) Fine, that's another 

asset. How much you have in the checking account? 
A $50,000. 

Q Where is the checking account? 
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A It is at the Mercantile National Bank. 

Q Anything else? 

* * * 
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discussion was had.) 

MR. GIBERT: I am going Co ask Che 
wicness a quesclon for Che record direcced 
Co Che subjecc. 

Mr. Levow, we know of your loan from 
Che bank of $50,000. How, aside from chac 
$50,000 loan and any loan chac you may have 
on your house, do you have liabilicies as 
high as $75,000? 

THE WITNESS: No, sir. 

MR. McKENNA: Well, I*m going Co 
objecC Co Che form of Che quescion. I 
assume you are asking Chis in Cerms of 
some form of cross-examination, and alchough 
ic interrupts mine, I have no objection to 
Chat. But I don't understand whac you mean 
by a liability in excess of $75,000. 

MR. GIBERT: I said as high as. 

MR. McKENNA: You mean any single 
liability? 

MR. GIBERT: That total $75,000. 

MR. McKENNA: Still I’d like to 
know whether any specific liability he 
has, let’s say, in excess of $50,000, would 
you tell me that? 


A 15U2 

Excerpts from Deposition of Harold A. Levow 


MR. GIBERT: No, no. 

MR. McKENNA: I'll put aside his 
house because since I assume his house 
is worth more than the mortgage. 

THE WITNESS: We've got eleven payments 
left of $130. 

MR. GIBERT: Leaving aside the house 
and the $50,000 loan, do your other liabilltie 
total as high as $75,000? 

THE WITNESS: No, sir. 

MR. McKENNA: Do they total as high 
as $60,000? 

THE WITNESS: No, sir. 

MR. McKENNA: $55,000? 

THE WITNESS: No, sir. 

MR. McKENNA: $45,000? 
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EXAMINATION 


BY MR. McKENNA: 

Q What is your full name, please? 

A Harvey Jacobson. 

Q And what is your residence address? 

A 3236 East Wood Valley Road, N. W., 


Atlanta. 

Q And what is your business? 

A I am group vice president and director 

of National Service Industries, Inc., and president 
of the National Linen Service Division. 


Q Do you have an office here In Atlanta? 

A Yes. 

Q And what is the address of that office? 

1180 Peachtree Street, N. E., Atlanta. 


* * * 


A 
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Q And did you purchase more than one? 

A No. 

Q Do you have that note with you? 

A Yes. 

MR. McKENNA: Let the record note that 
Mr. Gibert has Just handed me a note, which 
he obtained from the witness, and I would 
like to have it deemed marked Exhibit 22 
for identification on this series of 
depositions. 

The note being entitled "D-Z Invest¬ 
ment Company, 6 percent promissory note 
due March 31, 1975", in the face amount of 
$50,000, with the date of 30 April, 1974, 
and payable -- well, made out to the order 
of Harvey Jacobson, and request that this 
be deemed marked, and that we have a copy 
made, which will be physically marked under 
the same agreement that the other notes were 
marked. 

Q (By Mr. McKenna) Mr. Jacobson, I show 

you the note which is deemed Exhibit 22 for identifi¬ 
cation and ask you if you acquired that note on the 
date indicated on the face thereof, namely, 30 April, 


1974. 
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Q And how did you come to acquire that note 6 
on that day? 

A Mr. Zimmerman came over to my house and 
brought it to me. 

- Q And did you give him a check for the note? 

A Yea. 

Q At the same time? 

A Yes. 

Q At that time, did you execute any other 
documents in any way related to this note? I'm talking 
about, now. Just at the time that Mr. Zimmerman delivered 
to your house, and you gave him a check for the note. 

A I think that was the only thing I signed at 

that point. 

Q Have you ever signed any other document in 

conjunction with your acquisition of that note? 

A There was a request for some financial 

information th£t -- a questionnaire that I was asked 

to complete. 

Q Do you have that questionnaire? 

A 1 sent the questionnaire in. All I have 

is the letter saying 

Q Could you produce the letter, please? 

I'd like to have marked as Exhibit 23 for 
identification the letter the witness has just handed 
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o*» which Is on Che letterhead of D-Z Investment Company 

dated June 11, 1974, and addressed to Mr. Harvey 

Jacobson, and purportedly bearing the signatures of 

both Bruce R. Davis and Jerome Zimmerman. 

(Thereupon, the court reporter 
marked Exhibit 23 for Identifica¬ 
tion.) 

THE WITNESS: Yes, It was the 
certificate of purchase order. 

Q (By Mr. McKenna) Mr. Glbert has just 
pointed out that as an exhibit to the document? 

A This Is the whole packet that I got. This 
Is just a blank. 

Q The witness has just handed me a copy of 
the private placement memorandum, dated April 24, 1974, 
entitled, "D-Z Investment private placement memorandum," 
et cetera, which I request the reporter mark as Exhibit 
24 for Identification. 

(Thereupon, the court reporter 
marked Exhibit 24 to the deposi¬ 
tion of Mr. Jacobson for identi¬ 
fication.) 

MR. G1BERT: Excuse me, Mr. McKenna, 
should I get the original note copied now? 

MR. McKENNA: Yes, I'd appreciate It. 

MR. GIBERT: Or do you want to ask 
any questions about it now? 

MR. McKENNA: Yes, 1 would appreciate 
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getting it marked, if we may, so we don't 

forget it. 

To save time while the reporter will 

be marking exhibits, were you served with 

a subpoena in this action? 

THE WITNESS: Yes. 

Q (By Mr. McKenna) And did that subpoena 

have appended to it a notice listing certain documents 
you were requested to produce? 

A Yes. 

Q Did you review that notice at the time? 

A Yes. 

Q And have you attempted to pull together all 
of the documents which you understood to be covered by 
that notice? 

A I brought everything that related to this 

situation. 

Q When you say ’’situation," you mean D-Z 
Investment Company? 

A D-Z Investment Company. 

Q Have you brought anything that related to 

NJB Prime Investors? 

A Yes. 

Q May I request all of those documents be 

produced at this time? 
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Let the record note that the witness has 

handed Mr. Gibert a folder which Mr. Gibert has handed 
me, and I'd like to Just briefly describe the contents. 

One document being a subpoena Issued from 
the Northern District of Georgia, addzessed to Harvey 
Jacobson, and dated July 9th, with the notice of 
deposition, dated July 5 annexed thereto. 

A letter of July 10, 1974, on the letterhead 
of Wachtell, Lipton, Rosen and Katz, and addressed to 
Mr. Jacobson, and signed by myself. 

And a copy of an order to show cause with 
stay, dated July 9, 1974, which 1 believe to be referred 
to in the letter of July 10th. 

And a letter of July 12, 1974, on the 
letterhead of my firm, Wachtell, Lipton, Rosen and Katz, 
addressed to Harvey Jacobson, signed by Herbert M. 
Wachtell, which also has stapled to it a copy of a 
notice of depositions dated July 5, 1974, which appears 
to be the same notice which is attached to the subpoena. 

And it is not my present Intention to mark 
any of these as exhibits since they are all duplicative 
of other documents. 

MR. GIBERT: That's all right with 
me. Let me look at them since you have 
described them. You want the folder? 
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MR. McKENNA: Yes, I do. 

MR. GIBERT: Are you through with 
the folder? 

MR. McKENNA: I'd like to ask the 
witness some questions, and it may or may 
not require my use of the folder. 

Mr. Jacobson, do you have any other 
documents in your possession, custody or 
control which in any way relate to D-Z 
Investment Company or NJB Prime Investors? 


THE WITNESS: No 


11 
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Q Now, other than the questionnaire which 

you have testified you received with the letter of 
June 11, which is Exhibit 23, and which you have 
testified, as I understand it, you filled out and 
sent back, do you recall having received any other 
documents? 

A 1 think I got a 

Q In connection with or relating to D-Z 

Investment Company? 

A I got a letter stating that there was to 
be a meeting tonight, but I threw the letter away 
after marking it on my calendar. 

MR. GIBERT: Excuse me. He had 
also testified, I believe, that he filled 
in the thing on the attachment to the 
placement memo. 

MR. McKENNA: Very well. I will 
come back to that, but excepting that, 
also, which you presumably filled out 
and gave back, you say you -- I show you 
the folder which you handed to your counsel, 
who handed it to me, which contained these 
documents that you produced here this 
morning, and it is entitled, or has written 
on it on the lip, D-Z Investment Co. or 
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Invest. Co., can you tell me who put that 

writing on that folder? 

THE WITNESS: I did. 

Q (By Mr. McKenna) And when did you put 

that on there? 

A Oh, I guess the day after I got the note 

and the private placement information and so forth, 
so that I could keep it orderly. 

Q So you have maintained a file, so to speak, 

in this folder since you -- at least since you acquired 
the note? 

A Correct. 

Q Now, you testified that you received a 

letter stating that there was a meeting to be held 
tonight. To your knowledge, is that meeting still 
on? 

A No, I have been informed that it has been 

cancelled. 

Q Cancelled or postponed? Well, has another 

date been set? 

A Not to my knowledge. 

Q Were you advised why it was cancelled? 

A No, not really, other than that it was 

indicated -- the impression was it wasn't needed. 

Q Who advised you it had been cancelled? 
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A Mr. Gibert. 

Q And when did he so advise you? 

A Lunchtime today. 

Q I show you the private placement memorandum 

dated April 24th, 1974, a copy of which Is marked as 
Exhibit 24 to your deposition, and ask you If you can 
tell me when you received that private placement 
memorandum, or first received any copy or version 
thereof. 

A I saw it prior to April 30th, but I don't 

know exactly when. I received this April 30th, the 
same date of the note. 

Q And Is that the first copy that you 
received for you own possession to keep? 

A To the best of my knowledge. Now, If 1 

had one, I didn't retain It. 

Q Do you recall when you saw it prior to 

that date? 

A Guessing, about a week. 

Q So your best recollection Is about a week 

prior to April the 30th? 

A A week or ten days. In that area. 

Q Now, when you obtained this copy, did you 

obtain It from Mr. Zimmerman? 


A 


Yes. 


Q 

A 
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At the same time you bought the note? 

Yes. 

Q Now, you previously testified, when pointed' 

out to your counsel, by your counsel, that you signed 

a document which I understand you to have been referring 
to as another copy or version of Exhibit 3 to EBT, 
Exhibit 24 on your deposition, that Exhibit 3 being 
a certificate and purchase order. Am I correct in my 
understanding? 

A That's correct. 

Q That your testimony is you did sign such 

a document? 


A Yes. 

Q And when did you sign that? 

A The same time I signed the note. 

Q Well, you didn't sign the note, did you? 

A 1 mean at the same time I gave him -- got 


the note of April 30. 

Q Right. And gave him the $50,000 check? 

A That'8 correct. 

Q Did you have a copy made of the certificate 

and purchase order which you signed? 

A 


Q 


signed it? 


No. 

Did you ever receive a copy after you 
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A No. 

Q What I am saying was, a copy that was 

filled out as opposed to this blank copy? 

A No, this is all I got. 

Q Was anybody else present with you when Hr. 
Zimmerman delivered the note? 

A In the house or -- 

Q No, I mean present in the room with you. 

A At the session? 

Q At the session, yes. 

A No. 

Q Did you have any discussion at that time? 

A He went over it with me. 

Q What did he go over, the note or the 
private placement memorandum or both? 

A Well, the whole packet. 

Q The packet consisting of the note and the 

private placement memorandum? 

A That's correct. 

Q Anything else? 

A No, that's about it. 

Q Have any other documents relating to 

D-Z or 

A No. 

Q Or any other company? 
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A No. 

Q Have any financial statements or 

like that that he showed you? 

A Nc. 
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Q Any work ups of figures of any kind? 17 

A No. 

Q And when you say he went over the private 

placement memorandum, did you go over it page by page, 
item by item? 

A Not that carefully since I had an opportunity 

to look at it, I didn't. 

Q At that time, April 30, did he go over any 
specific item that you can now recall in the private 
placement memorandum, and if you wish to take a minute 
to look at it, I put it before you. 

A We didn't go over anything else in particula :. 

Q You didn't go over anything else in 
particular, or anything? 

A I mean anything in particular. He asked 
about if I had any questions concerning it. 

Q And did you? 

A No. 

Q Not at that time? 

A No. 

Q Hr. Jacobson, when did you first hear of 

either D-Z Investment Company or the Investment oppor¬ 
tunity which ultimately came to be known as D-Z 
Investmen. Company? 

A As 1 said, it was approximately ten days or 
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so prior to my deciding to participate. 

Q You are referring to the same meeting or 

communication you had at which you received or first 
saw the private placement memorandum, which is Exhibit 
24? 

A That 18 correct. 

Q And how did you come to have this first -- 

well, from whom — withdraw the question. 

From wnom did you first learn of this? 

A Mr. Zimmerman. 

Q How did you first learn of it? 

A He called me and told me he had an investment 

that he thought might be of interest to me since we had 
made previous investments together. 

Q Did he say that on the phone, ‘'Since we have 

i made previous investments"? 

A Ho, he didn't say. I don't remember his 

exact words. 

Q I'm not asking in exact words, but did he 

says, "Harvey, I have an investment opportunity similar 
or like I have had for you before," or something to that 
effect, or, "You might be interested in it like you have 
been Interested in the others"? 

A I don't think he had to add the last -- 

Q Okay. Were you going to say something? 
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MR. MARSHALL: No. 1 was going to 

object to the manner in which you were 

suggesting a dialogue to the witness, but 

he answered the question already. 

Q (By Mr. McKenna) You first heard of it when 

you received a telephone call from Mr. Zimmerman? 

A 1 didn't hear of the fact that there was an 
opportunity. I didn't know what the opportunity was. 

Q And do you know when that telephone converse^ 
tion was? 

A No. Might have been a week prior to the 
time he came to see me. 

Q I'm sorry, your voice dropped off. 

A I said, it might have been a week prior to 

the time he actually came to see me. 

Q And what did he say to you in that telephone 
conversation, and what did you say to him? 

A I don't remember the exact conversation. 

Q Did he say anything other than what you 
have Just indicated? 

A Not really, or -- we are very close personal 
friends. We might have talked about other things, but 
I don't remember anything relating to this. 

Q As a result of that, did you make an appoint¬ 
ment to meet with Mr. Zimmerman to discuss it further? 
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A He said he would call me later and arrange 
to come see me when the time was convenient for both of 
us. 

Q And did he do so? 

A Yes. 

Q So it was a second telephone conversation? 

A Just prior to coming up. 

Q Same day? 

A Maybe a day or so. 

Q And he came up to your office? 

A Yes. 

Q And was anybody else present when you met 

with him on that occaoion? 

A No. 

Q Do you have a calendar or an appointment 

diary or anything on which you record dates of your 
appointments? 

A I do, but I tear them out after the date 

each day and throw it away. 

Q Are you telling me now that you are certain 
that you do not presently have in your possession, 
custody or control such a diary entry which would 
indicate the day you met '#ith Mr. Zimmerman? 

A That's correct. It indicates from today 
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Q Ocher Chau Chls meeting chac you had in 

your office vich Mr. Zimmerman and che meeting at your 
home when he delivered Che noCe, did you have any 
meetings in between chose two daces on this subject? 

A No. 

Q Did you have any communications on Che 
subject? 

A Not Co my knowledge. 

Q Did you make a decision at Chat meeting Co 
take advantage of the investment opportunity and 
purchase Che note? 

A No. 

Q Did you make a decision after Che meeting? 

A Yes. 

Q How long after the meeting did you make 

the decision? 

A Few diiys. 

Q And did you notify Mr. Zimmerman of that 

decision? 


A Yes. 

Q How did you notify him? 

A Must have -- 

Q You did have a communication with him. Tell 

him? 

A No. As I say, we see each other socially. 
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so I might have Just .said — in fact, all I did -- l 
think I said, "I'm ready to go forward with you. When 
do you want the money?" 

And he said, "As quickly as possible. How 
about tomorrow?" 

And I think I said, "Fine." 

Q And then he came to your house as a result 
of that? 

A That'8 right. 

Q There was no extensive discussion about the 
subject matter? 

A Ho. 

Q Did ycu ever discuss your purchase of the 

note of D-Z Investment Company with anybody else you 
know to be affiliated with D-Z? 

A Yes. 

Q Who? 

A Mr. Levison. 

Q And what do you understand to be his 

affiliation with D-Z? 

A Well, 1 think he represents either Jerome 


22 

23 

24 

25 


or the company, I'm not sure. 

Q You mean as attorney? 

A Yes. 

Q And when did you discuss it with Mr. Levison? 
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Q Is Mr. Levlson also your own personal 

attorney? 

A Yes. 

MR. LEVISON: Ve got the town covered, 

I believe. 

Q (By Mr. McKenna) Tell me in words or 

substance what was said between Mr. Zimmerman and your¬ 
self at the meeting, at your office when he first came 
over with the private placement memorandum and dis¬ 
cussed the nature of the investment opportunity. 

A He indicated that he thought this was an 

opportunity for us to invest and make some money, and 

that he could only talk about it in general terms 
because he wasn't in a position to reveal the name of 
the company that they hoped to acquire a large portion 
in or take over, hopefully, and that it had been in¬ 
vestigated by him and Bruce Davis and Mr. Levlson, 
and that having been involved with him in investments 
in the past, he was very excited about this one and 
thought this was one that I would be Interested in. 

Q Anything else? 

A That was really the gist of it. 

Q Well, did he describe the nature of 
the Investment you would be asked to make? 

A Yes, that it was an REIT that was traded 
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on the American Exchange, that It was selling 

appreciably for below book value# That ■* what else 
did he say? That he was attempting to raise enough 
money to hopefully get about a 20 percent position in 
the company. He was personally investing some money 

in it. That was basically it. 

Q Did he, in fact, mention in that conversati 

that it was the intent of himself and his associate in 
this venture to gain control of an REIT? 

A Either gain control or get a considerable 


i 


4>n 


position where the -- whether they would involve 
themselves in the management, that he and his associate , 
he felt, had expertise in this direction and that it 
would enhance the company and that hopefully we would 
make some money out of it. 


Q You said he and his associate. Did he 

Identify the associate? 

A Bruce Davis. 

Q Well, did he identify the nature of the 

investment you were being asked to make? 

A Well, he was asking me to, in effect, 

loan money so that they could develop this private 
placement, and that ultimately, hopefully, $45,000 
would be as a note and the 5,000 would go as stock 


on the company that would be set up. 
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Q Did he indicate how this would be done, ' 
you mean -- withdraw the question. 

Do you mean that he indicated that the 
investment that you would make initially would be 
converted into a package of 45 and 5, as you have 
testified? 

A No, hopefully -- hopefully as pretty well 
spelled out in the private placement. 

Q Did he indicate to you -- well, was it 
your understanding, based upon what he told you, that 
you would have an opportunity or a right of first 
refusal or first option to obtain this package of 45 
and 5 that you have described? 

A Yeah, I think that's correct. 

MR. MARSHALL: Excuse me. Would you 
read back that question and answer, please? 

(The question and answer were read 
back by the reporter.) 

MR. MARSHALL: I object to the question 
because it contains so many different 
elements, an opportunity, a right of first 
refusal, but the witness has answered it, 
if you are content with the answer, so am I. 

Q (By Mr. McKenna) What did Mr. Zimmerman 

state to you upon which you based that understanding, 
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la words or substance? 

A I really would have to refer back to the 

package. 

MR. MARSHALL: I am going to object 
•t this point. When you say "this under¬ 
standing", which understanding are we 
talking about? 

MR. McKENNA: He Just testified yes, 
he had. 

MR. MARSHALL: He also testified by 
using the word "hopefully." 

MR. McKENNA: I am just taking the 
last question and answer, that's all, that's 
all. 

MR. MARSHALL: Yes, but I Just objected 
to your last question and answer. 

MR. McKENNA: Fine. 

MR. MARSHALL: Because of the various 
elements it ccntained, and I am suggesting 
to you, when you talk about his understanding, 
you describe or define it a little more 
expressly thsn your last question did. 

MR. McKENNA: I would like to leave 
it the way my lant question did, and since 
the witness answered yes, I would like to 
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know the basis of that understanding. 

MR. MARSHALL: It is unclear to me 
which element he answered yes to, but that 
is why I said, if you are content to accept 
that answer, all I can do is suggest that 
for the sake of the record you clarify your 
question. 

MR. GIBERT: I believe he answered 
your last question. 

(Discussion was had off the record.) 

(Thereupon, the question and answer 
were read by the reporter.) 

Q (By Mr. McKenna) Well, had you finished 

your answer? 

A No, I said I really would have to refer 

back to the package to refresh my memory as to 
exactly whet was said. 

Q Please do so. 

A Because really he pretty well went along 

explaining what was said and what was written here. 
"Business activity of the company," and then he went 
on, on page 7 under "Issue of units under small 
issue registration," we read that together. 
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2 8 

Q And you discussed that with Mr. Zioseman, 

or he discussed it with you? 

A Just briefly, just pretty ouch as it states 

here. 

Q But based upon reading that and your 

discussion with him, was it your understanding that 
you would have first crack in any shape or form at these 
units if you made the investment in the note? 

MR. MARSHALL: I object. What 

does "first crack" mean? 

Q (By Mr. McKenna) In any shape or form. I'm 

using it colloquially, covering right of first refusal 
that it would be offered to you first as opposed to you 
and other note purchasers as opposed to total outsiders, 
or what. 


MR. MARSHALL: I'm going to object. 

Q (By Mr. McKenna) What was your understandin 

with respect to what your rights would be with respect 
to obtaining this package which is described on page 
seven and thereafter? 

MR. MARSHALL: I have no objection 




to that question. 


THE WITNESS: I don't know that he 
promised me anything other than that this 
was the hope that the -- that this was 
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what the company would accomplish. I 

don't remember. 

Q (By Mr. McKenna) It was the hope that the 

company would be able to issue this package? 

A Right. 


Did he say with respect to what your rights 


would be? 


A I don't know. 

Q This package? 

A I don't remember, frankly. 

Q But it was your understanding, nonetheless, 

that you would have an opportunity to obtain this packag^ 

A I think so, yes, that if anything -- every¬ 

thing went according to plan, that this package would 
be presented. 

Q Did you question Mr. Zimmerman as to why 

it was not in writing specifically as to what your 
rights would be to obtain -- with respect to obtaining 
this package? 

A No, I -- 

MR. GIBERT: Excuse me. He hasn't 

testified as to any rights, I don't believe. 

I don't think he testified to any rights. 

Q (By Mr. McKenna) Well, as to whatever 


25 


opportunities you would have, did you question Mr. 
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Zimmerman as to why there was nothing in writing 


30 


indicating that the initial note purchasers would have 
a first opportunity to obtain these packages which they 
intended — 

A 1 did not question him. 

Q Was there mentioned the amount of the note 

that you would have to purchase? 

A $50,000. 

Q And the Interest rate? 

A Six percent. 

Q Did you question why the low interest rate? 

A No. 

Q Was there any discussion about the Interest 

rate? 

A Not really. I figured the interest was 

incidental to the hope for the investment itself, that 
the interest really didn't mean that — wasn't that 
much — wasn't that important to me at the time. 

Q You said the hope for the investment itself. 

What investment are you talking about? 

A The ultimate purpose of the company would 

be fulfilled and, therefore, we would enhance our invest¬ 
ment. 

Q How would your investment be enhanced as a 

note holder? You mean by obtaining this package that 
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would be offered? 

A Yes. 

Q Now, Mr. Zimmerman told you he wasn't in 
position to mention the name of the REIT? 

A That's correct. 

Q Did he Indicate there was an REIT that they 
were Interested in? 

A No. I told you that earlier. 

Q A specific one? 

A No, not a specific one. He said they looked 
at several and they had one that was quite exciting to 
them. 

Q And did you know which one that was? 

A No. 

Q Do you know now which one D-Z did purchase 

stock in? 

A Yes. 

Q What one is that? 

A NJB Prime Investors. 

Q Do you know whether or not this is the one 

he indicated was quite an exciting opportunity, or 
whatever he said? I don't remember the exact words. 

A Yes, I think he said after -- when he was 
able to reveal it that they got the one that was of 
prime Interest to them. 
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Q And when did he reveal it Co you? 

A Oh, it was sometime after 1 got the -- signed 


the note. 

Q And how? 

A Verbally. I asked him. 

Q Do you recall how much after you got the 
note that was, days, weeks? 

A I think he told me at the time I signed the 

note that he had to wait a few days, 1 don't remember 
exactly, before he could reveal it, and to call him 
then and he would let me know, or I would see him. And 
1 saw him, 1 asked him could he tell me now. And he 
said yes. 

Q Within a few days? 

A Tea. 

Q Now, you testified that the company, or the 

REIT that they were Interested in had been -- that Mr. 
Zimmerman indicated had been investigated by Bruce Davis 
and by Mr. Levison, is that correct? 

A Yes. 

Q Did he say the -- 

MR. GIBERT: Excuse me. He doesn't 

take down nods. 


I 
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THE WITNESS: Yes. 

(By Mr. McKenna) Did he say that the 
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specific ones that they were interested in had been 33 

investigated by Mr. Davis and Mr. Levison? 

A He said there were about four that they 

investigated. I assumed that the one that we finally 
ended up having an interest in was included in the 
four. 

Q Did he indicate that both he and Mr. Davis 

had investigated all of the ones though? I'm sorry, 

Mr. Davis and Mr. Levison had -- 

A He and Mr. Davis implied more that he and 

Mr. Davis had investigated them all. I don't know at 
what point Mr. Levison was involved in the investigation. 

Q What did he say about Mr. Levison's parti¬ 

cipation in the investigu-ion? 

A 1 asked him was Jarvin familiar with this 

in general. And he said, yes. 

And I said then I intended to talk to him 

about it. 

He said, "By all means, do so," that he 
knew about it. 

Q And anything further that you discussed 

on that meeting with Mr. Zimmerman? 

A Not in regard to this. 

Q In regard -- when you say "this," you mean 

the investment in D-Z Investment Company? 
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A That's correct. 34 

Q Now, you testified previously you discussed 

it with Hr. Levison after Mr. Zimmerman left your office’’ 

A That's correct. 

Q Did you call Mr. Levison? 

A Yes. 

Q And did you call him as your attorney, or 
did you call him to find out what — in the way of 
Investment advice? 

A More as an attorney. Both. You know, you 
don't go through your mind why you call a man. I called 
him because I wanted some information. 

Q Did you call him because Mr. Zimmerman had 
indicated that he had studied the matter and was famllia 
with it? 

A Said he was familiar with it. 
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Q I will a sic you what did you say to Mr. 

Levison and what did he say to you in that conversation! 

1 

| 

MR. GIBERT: And I instruct the witness 
not to answer it. 

MR. McKENNA: Grounds? I assume you 
want to — 

MR. GIBERT: On the grounds it is 
attorney-client privilege. He has testified 
Mr. Levison is his attorney. 

Q (By Mr. McKenna) I asked this question 
because I have grave doubts, to say the least, that 
this is really a privileged conversation, but because 
1 think it was more in the nature of a common person, 
who was known by both of these people who was questioncl 
about what he knew about the investment opportunity, 
as opposed to legal advice, but I will reserve on that. 

MR. LEVISON: I resent the characteriza¬ 
tion of .being a common person. 

MR. McKENNA: No comment. 

MR. LEVISON: I resent it even more. 

MR. McKENNA: I meant comment 
obviously only in the sense of mutually, 
but if you took it some other way I am 
sorry. 

Q (By Mr. McKenna) Can you tell me how long 
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your conversations with Hr. Levison lasted, just in 
terms of duration? 

A I don't know, ten minutes maybe. 

MR. GIBERT: Mr. Jacobson, let me 
just say that I want you to give you best 
recollection on any question that you 
answer. Don't just engage in guesswork, 
wild guesswork. 

THE WITNESS: This w.uld be a guess. 

1 have no way of -- I didn't time the tele¬ 
phone call. 

Q (By Mr. McKenna) I am just asking you for * 

your best recollection, not to give me a precise -- 
1 mean you can, if you can tell me whether it was a 
matter of a few minutes or whether it was a half hour 
or something. 

A It was not a half hour. 

Q In your meeting with Mr. Zimmerman, did 

you question the reason that he could not identify 
the REIT that they were interested in? 

A I didn't question it. He volunteered it, 

that it wasn't permissible under the SEC regulations. 

Q Did he specify any regulations, the nature 
of any regulations? 

A Not really. He just -- I took his word 
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for it that he couldn't do it and accepted it. 

Q At or prior to the time you purchased the 

note, were you informed as to what it was Intended 
would be done with the REIT once control was obtained, 
if it was obtained? 

A Repeat that. 

Q Would you read back the question? 

(The question was read by the reporter.) 

> A (By the witness) I think the -- <t was 

pretty -- well, he referred me back to the document, 
placement memorandum, "Use of proceeds from note." 

Q The he being Mr. Zimroertaan? 

A Yes. 

Q This was in your first meeting with him? 

A Yes. 

Q At or prior to the time you purchased the 

note, were you ever informed as to whether or not it 
was intended or contemplated that the REIT that was 
acquired, if it was acquired, would be merged into 
either D-Z or Security Management Company? 

A I think that was also spelled out in this 

one of these documents. 

Q And would you tell me where, specifically? 

MR. MARSHALL: Let the record reflect 

that the witness is referring to the private 
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1 

placement memorandum, which is Exhibit 23. 38 

2 

Am 1 correct? 

3 

MR. McKENNA: No, I believe it is 24. 

4 

MR. MARSHALL: 1 apoltgize. Exhibit 24. 

5 

MR. McKENNA: Not only in this present 

6 

answer, but in the prior answer. 

7 

! 

MR. MARSHALL: Yes. 

8 

THE WITNESS: That's correct, page 6. 

J 

? 

i 

(Discussion was had off the record.) 


MR. MARSHALL: What page was that. 

11 

Mr. Jacobson? 

12 

THE WITNESS: Page 6, paragraph 3. 

13 

Q (By Mr. McKenna) Now, that paragraph state 

14 

that the company, which is D-Z, may consider merger 

15 

into the REIT. 

16 

MR. G1BERT: If you are going to read 

17 

it, read it all. 

18 

MR. MARSHALL: Read it in context. 

19 

MR. McKENNA: Okay. 

20 

Q (By Mr. McKenna) Read the statement which 

21 

you have Just referred to, please. 

22 

A The company, at a subsequent date, may 

23 

consider the merger into the REIT into which it may 

24 

acquire a substantial interest or security or both. 

25 

The company is not in a position at this date to 
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39 

state what it will ultimately do in this respect. It 
i8 expected that subsequent cf proceeds from the 
notes -- it is expected that substantially all of the 
proceeds from the issuance -- 

MR. GIBERT: Excuse me, Mr. Jacobson, 

I think he wanted only the paragraph you 
referred him to. 

MR. McKENNA: Yes, that's all I 
wanted, what you have Indicated so informed 
you. 

Q (By Mr. McKenna) Now, does that paragraph 

indicate to you that. a REIT might be merged into 
Security Management Company at some point? 

A No, into D-Z. 

Q Just into D-Z? 

A Uh-huh. 

Q Were you ever informed that it was con¬ 

sidered or contemplated that the REIT might be merged 
into Security Management Co.? 

MR. GIBERT: I believe, gentlemen, 
that there's some confusion from the last 
question, since it states quite cleanly 
that the company may consider the merger 
into the REIT, ar.d your question inverted 
that, for some reason. 1 am not sure the 
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witness understood. It was quickly done. 40 

THE WITNESS: Yeah, I am confused now 
as to what you are asking. 

MR. McKENNA: I don't think I had a 
question pending. 

MR. GIBERT: Well, what you did 
MR. McKENNA: You are confused. 

MR. GIBERT: What you did, you intended 
to distinguish between D-Z and Security 
Mortgage — 

MR. McKENNA: Management, yes. 

MR. GIBERT: Security Management, but 
when you did, you referred to merging the 
REIT into D-Z or Security, whereas the 
sentence refers to merging the company into 
th REIT, not the other way around. 

THE WITNESS: That's comet. 

Q (By Mr. McKenna) Well, my question 
really dealt with the situation the other way around, 
but if the witness understood it, I will gladly amend 
my question to cover either situation, the merger of 
one into the other, but I really wanted to distinguish 
between the merger with Security and the merger with 


D-Z 
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41 

A To the best of my knowledge, Mr. Zimmerman 

only. Mr. Zimmerman really referred to It the way It 
Is stated In this paragraph three that I read. 

Q And only that? 

A Best of my knowledge. 

Q Bave you ever been informed as to who or 

0 

whom it Is intended by fhe D-Z management would be 
appointed as trustees of the REIT if they gained control? 

A Mo. 

Q Are you familiar with the operation of REIT'j? 
A In a general way. 


operation? 


And what is your understanding of their 


It*s more like a mutual fund that invests 


in real estate. 


And do you know the nature of the investment 


they make? 


A Not that familiar with it. 

Q Are you familiar with any special tax 

considerations that apply to REIT's as opposed to other 
corporations? 

A Ho, other than in their payment of dividends 

that they have to pay out in relation to what they take 
in, not necessarily as to how it falls on the bottom 


25 


line. 
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Q What is your understanding of the — 42 

withdraw the question. 

Do you have an understanding of what would 
be the result if they did not pay out in accordance 
with the restrictions? 

A Mo. I'm not that astute in the operations 
of REIT's. 

Q Have you ever been Informed that if fifty 
percent or more of the stock of an REIT becomes concen¬ 
trated in the hands of five or less persons, that the 
REIT would lose special tax considerations which are 
afforded to it as opposed to other corporations? 

A No, I have never been so informed. 

Q Have you ever been Informed as to the -- 
withdraw the question. 

Do you know who the jbareholders are of 
D-Z Investment Company? 

A Yes. 

Q And who are they? 

A Jerome Zimmerman, Security Mortgage -- or 

Security whatever they call it. 

Q You may refer to the document. I believe 
if you will look at the first page it — 

A Security Management, Jerome Zimmerman, and 

there is six of us, Harold Levow, Max Sophler, Harold 
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43 

Levin, Dr. Harold Levin, Seymour Veinburg and myself. 

Q Do you understand they are stockholders 

in the company? 

A No, not 

Q I mean — 

A I'm sorry, I misunderstood. 

Q Fine. Do you know who the holders are of 
the common stock of D-Z as opposed to any cf its notes? 

A The capital stock is stated as owned by 
Security Management Company and Mr. Jerome Zimmerman. 

Q And you are referring now to Exhibit 24, the 
private placement memorandum? 

A Right, right. 

Q Have you ever been informed as to what Mr. 

Zimmerman and Security Management paid for the stock 
which that document indicates they received? 

A Yes. 

Q And when were you so informed? 

A I think Mr. Zimmerman mentioned it when we 

first talked about it, plus I was informed later, but I 
don't recall exactly. 

Q You think Mr. Zimmerman -- 

A 1 know he mentioned it initially, but I'm 

O' 

trying to remember which time. I don't remember. The 
date escapes me. 
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44 

Q You don't, remember whether it was the first 
meeting or the time he brought you — 

A I don't remember that, really. 

Q Did he volunteer it or did you ask him? 

A No, he volunteered it. 

Q Do you recall what it was? 

A You talking about D-Z? 

Q No, what Mr. Zimmerman and Security Manage¬ 

ment paid for their shares of D-Z, not their notes, but 
their shares of D-Z stock. 

A Let's see, I think it was $100 a share. 

Q And you stated it was also mentioned to you 

recently. When was that? 


MR. GIBERT: I think he said later. 

Q (By Mr. McKenna) I'm sorry. More recently, 

whatever the word was. 

A Yes. 

Q When was that? 

A 1 don't remember, really. It was in conver¬ 
sation with — I think some of the other note holders. 

Q And when did you have that conversation? 

A I don't know, I really don't know. 

Q In the last week? 

A Oh, no, priox to that. 

Q And who did you have the conversation with? 
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A It could have been any of the other note 45 

holders because I am personal friends with most of them, 
and I just don't remember. 

Q Which ones are you personal friends with? 

A Dr. Weinburg, Dr. Levin, Max Sophier. I 
know Bernie Kroll. 1 know them all. 

Q Who else? 

A Harold Levow. It wasn't Harold Levow. 

Could have been any of the others. It couldn't have 
been Harold Levow because I haven't seen him in a long 
time. 

Q And Dr. Feinman? 

A I don't know him. 

Q You don't know Dr. Feinman? 

A I don't know Dr. Feinman. Ronnie Feinman? 

Sure, I know him. He's my wife's dentist. I didn't 
remember his name being on here. didn't talk to him 
about it. 

Q Do you recall any one of these other 
gentlemen that you have mentioned having specifically 
been present at this discussion? 

A No. I think it took place in a cocktail 

party, and 1 frankly couldn't tell you. 

Q Do you recall if Dr. Levin was present? 

A I don't remember. 
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Q Mr. Sophler? 

A 1 do to a lot of parties. 

Q I'm just asking you your best recollection. 

A I Just can't remember, you know. This 

thing is not that Important. The whole deal isn't that 
big to me that I gave it that much thought. 

Q Mr. Kroll? 

A 1 see Mr. Kroll at the club. 

Q No, I'm asking, do you recall whether he was 

involved in this discussion? 

A I don't remember. I really don't. I'm not 
trying to hedge. «. 

MR. GIBERT: He has testified — 

MR. McKENNA: I am asking — 

MR. GIBERT: -- he knows who they 
all are. He knows them personally. He 
does not remember. Now, I -- 

MR. McKENNA: I am entitled to ask 
him each one to see if that maybe will 
tick off something that will make him 
remember, and that's what I am tty ing 
to do. And if he can't xemember, fine. 

THE WITNESS: I cannot remember. 

Q (By Mr. McKenna) All right. Do you remember 

what was said about the price of the stock at that 
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occasion? 


A Ho, I don’t remember. 

Q Can you fix when that discussion was in 

terms of when you were served with the subpoena? 

A Oh, it was prior to that. 


the note? 


Can you fix it in terms of when you purchase* 


It was after that. Sometime between the 


time you purchased the note and before the subpoena. 
Q You don't recall what was discussed? 

A It was in the month of May. 

Q Did you ever receive any documents which 

indicated in any manner, shape or form the financial 
condition or status of D-Z Investment Company? 


Q Did you ever receive any such documents 

with respect to NJB Prime Investors? 


Journal. 


No, only what I have read in the Wall Street 


You have never received any documents from 


D-Z or Mr. Zimmerman or Mr. Davis or Mr. Becker? 


Q Have you ever received any documents concerning 

the financial condition of Security Management Company? 


A 


No 
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Q I show you Exhibit 23 for identification, 
vhlch la the letter which, ae 1 recall*, forwarded the 
proxy questionnaire. 

A Correct. 

Q And as 1 recall your testimony, you 
completed that questionnaire and sent it back? 

A Yes. 

Q And whom did you send it to? 

A To this address, 420 14th Street, Northwest. 

My secretary mailed it back. 

Q At or before th« time that you filled out 
the questionnaire, did you discuss the questionnaire 
with anybody? 

A No. 

Q Did you have any discussions with Mr. 

Zimmerman or anyone else whom you knew to be affiliated 
with D-Z concerning the purpose of the questionnaire? 
I'm talking about either before or after the fact. 






A 1641 

Excerpts from Deposition of Harvey Jacobson 

49 

A Yeah, Mr. Zimmerman and I talked about it. 

Q And when was that? 

A I think it was right after — when I 

received it, I think, I asied him -- well, how urgent 
this was, and he said please get it back as quickly 
as possible. 

% 

Q Anything further? 

A I don't remember the questionnaire, my 

question, and I am trying to remember. There was a 
question I might have had on one or two of the questions 
on it, but I don't remember it. 

Q While I look for a copy, do you recall 
having any discussion with him as to the purpose of 
the questionnaire, as to why you had to complete the 
questionnaire? 

A Let me see the letter transmitting that. 

Q Yeah, if you would prefer, I will try 
to find a copy of the questionnaire. 

A Yeah, would you please? Yeah, he said it 

was concerning a proxy solicitation. There was some 
legal requirement concerning the proxy solicitation, 
the best 1 can remember. 

Q Were you a shareholder then of NJB Prime? 

A No, nor an 1 now. 

Q Have you ever been? 
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A No. 

(Thereupon, a recess was had.) 

Q (By Mr. McKenna) I believe prior to our 

break. In response to the question before last, Mr. 

< 3 . 

Jacobson, you had Indicated that If you saw the proxy 
questionnaire, that It might jog your memory as to 
some question or something you raised with Mr. Zimmer¬ 
man. 

A You asked me -- well — 

Q I'm sorry, I don't recall exactly the 

question that I asked, but I remembered you said If 
you saw It, It might refresh your recollection about 
something, and so I did put It In front of you during 
the recess and my question, did It refresh your 
recollection? 

A Go back to the question. 

MR. GIBERT: We don't know what It 
was supposed to refresh his recollection 
about. 

(Thereupon, a part of the questions 
and answers were read by the reporter.) 

Q (By Mr. McKenna) My question was really 

the one before that, which you Indicated that If you 
saw the questionnaire you might remember some question 
you had raised with Mr. Zimmerman. I ask you, having 
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looked at the questionnaire, do you recall any question 
you raised with Mr. Zimmerman or any other discussion 
you had with Mr. Zimmerman about any item or items 
in the questionnaire? 

A No, I think that — I d'bn't remember what 

k 

I asked him about, frankly, on the thing, other than 
the timing. 
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Q Do you remember Chet you did ask him a 

question but you just don't remember what It was about? 

A Possibly. 

HR. MARSHALL: 1 think the record 
should reflect, Hr. McKenna, since we 
referred to it, or you referred to it 
as a proxy questionnaire, that the document 
you were making reference to is entitled, 

"NJB Prime Investors Questionnaire as of 
May 31, 1974, in connection wit i proposed 
proxy solicitation." 

MR. McKENNA: 1 have been using 
"proxy questionnaire," for the short form. 

The document Indicates what it is entitled, 
and we have referred to it by exhibit number. 

MR. GIBERT: Excuse me. While »re are 
on the subject — 

MR. McKENNA: Are you missing a page? 

Off the record. 

(Thereupon, an off the record 
discussion was had.) 

Q (By Mr. McKenna) Mr. Jacobson, did you make 

or have made a copy of the questionnaire, a copy of which 
is marked as Exhibit 9 on Mr. Kroll's deposition? 

A Did I make a copy? 


1 


Q 
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Did you have a copy -- did you make a copy 
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or have made by your secretary or anybody else in 
your office 

A No. 

Q -- a copy of the - 7 . stionnaire after you 

had completed it? 

A No. 

Q Have you ever been info med that D-Z 

Investment Company has, since the annual meeting of 
NJB Prime has been held in the past, that D-Z Investment 
Company has either directly or indirectly been soliciting 

or seeking to obtain consents from other NJB shareholders 

m 0 

for the call of a special meeting of NJB Prime? 

A I have no knowledge of this. 

Q What was the source of your funds to purchase 
I the $50,000 note? 

I A 

Q 

from? 

A 

Q 

A 

I Q 

with that loan? 

A 1 wish 1 could do it without it. Yes. We 


Bank loan. 

And what bank did you borrow those funds 

Citizens ani Southern. 

And was that loan collateralized? 

No. 

Did you execute any notes in connection 
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Ij are not that Southern down here. 

Q What interest rate are you paying on that 

loan? 

A Am I required to answer that, the Interest 
rate I have to pay? 

MR. GIBERT: I guess that's 
relevant. 1 guess so. 

THE WITNESS: About ten percent. 

Q (By Mr. McKenna) Did you maintain or 
retain a copy of the note you executed In connection 
with that loan? 

A Yes. Oh, copy of the note? 

Q Copy of the note. 

A No. 

a 

I Q Were there any other documents which you 

signed or prepared In connection with that loan? 
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A Financial statement. 

q Then I would call for a copy of that 
financial statement, as I did with Mr. Kroll. 

MR. GIBERT: I don't have a copy 

of it here. Will you furnish me a copy 

of it? 

THE WITNETr?: (Hodding affirmatively.) 

Q (By Mr. McKenna) Did you ever inform Mr. 

Zimmerman that you borrowed the money to pay for the 
6 percent promissory note which you purchased from 
D-Z Investment Company? 

A I doubt it. I might have, I don't know. 

Q You don't /recall having informed him? 

A No. 

Q Did he ever ask you? 

A It wouldn't have bee - - *'vant, no. 

9 

Q Well, I didn't ask you whether it was 
relevant. 

A Well, I don't think we discussed where I 
got my money. 

Q Did Mr. Zimmerman request — did you give 

him a financial statement? 

A No. 

Q In connection with your purchase of the 


note? 
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A No. 

Q Did you make any notes or memoranda of 

your -- any of your meetings with Mr. Zimmerman, in 
which you discussed D-Z Investment Company? 

A No. 

Q Did you ever suggest to Mr. Zimmerman 

other persons whom you knew who might be potentially 
Interested In purchasing a note of D-Z or making the 
Investment that you made? 

A No. 

Q Did you ever discuss this Investment with 

others other than those that you know know to be 
note holders? 

A Yes. 

Q With whom did yo\* discuss It, and other 

than Mr. Zimmerman and Mr. Levlson and Mr. Davis? 

A One other, Mr. Gordon Sugarman, former 

partner of Mr. Levlson, who Is now our house counsel. 
No, he Isn't, he was. He went to -- he at one time 
was our corporate secretary, he Is now group vice 
president. 

Q And when did you discuss It with Mr. 
Sugarman? 

A The same day that I called Mr. Levlson. 

Q Did you discuss It -- was your discussion 
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la Che nature of asking him If he would be Interested 
In purchasing a note? 

A No, not really, more of a question of 
friend and counsel, 

Q In other words, your obtaining counsel as 
to whether or not you should purchase the note? 

A That Is It. 

Q Do you have any knowledge or Information 
concerning any other persona who have been approached 
concerning purchasing a note or making any Investment 
In D-Z Investment Company, other than those who you 
now know to have purchased such notes, and other than 
Mr. -- well, other notes. 

A No. 

Q Other than this particular Investment, 

have you aver loaned money for the purpose of purchasing 
stock, that is, the proceeds of which would be used 
for purchasing stock? 

A Say that again now. 

Q Other than — you. In affect, purchased 

the note of D-Z Investment Company by virtue of which 
you loaned money to D-Z? 

A Right. 

Q And which you understand they ara utilizing 

to purchase stock of NJB Prime, is that correct? 
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A (Nodding affirmatively.) 

Q Have you ever, prior to this particular 

situation, loaned money, the proceeds of which you 
knew was going to be used to purchase stock? 

A No, that I would have known to be purchasltkg, 

no. 
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Q Have you ever been informed of‘any amendment 

i 

2 

to the private placement memorandum, which is Exhibit 24 


3 

on your deposition? 


4 

A No. 


5 

Q Have you ever been informed of any planned 


6 

amendments? 


7 

A No. 


8 

Q Have you ever been Informed of any changes 


9 

which have been planned but not reduced to amendments? 


10 

A No. 


11 

Q Have you ever been informed of any variance 


12 

from the terms of that memorandum? 


13 

A No. 


14 

Q Or from the terms of the note? 


15 

A No. 


16 

Q Have you ever been informed as to the number 


17 

of shares D-Z has actually purchased of NJB Prime? 


18 

MR. MARSHALL: As of what point in 


19 

time are you asking? 


20 

MR. McKENNA: As of right now. 


21 

THE WITNESS: I have been given a 


22 

general guestimate. 120,000, something 


23 

like that. 


2 » 

Q (By Mr. McKenna) When was your most recent 


*>*» 

discussion with Mr. Zimmerman? 
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A About D-Z? 

Q Mo, at all. 

A I saw him a few minutes ago In the hall. 

Q And vhen you saw him a few minutes ago in 
the hall, did you discuss D-Z with him? 

A Only facetiously. 1 asked him, "What has 

he got me into?" 

Q And what did he respond? 

A He jupt laughed. That was about it. Said 
he had troubles of his own, and that was about it. 

Q Anything else about D-Z? 

A Ho. 

Q Prior to that when was your last discussion 

with Mr. Zimmerman? Now, 1 will limit it to the subject 
of D-Z. 

A 1 called him to ask him why 1 got a 
certified mail indicating that there was a stay order 
when I hadn't gotten any subpoena. 1 didn't understand 
what it was all about. 

And he said that I probably would get the 
subpoena later and that they would be in touch in an 
attempt to explain it to me. 

Q He said, "They would be in touch"? Did he 
say "they would be in touch"? 

A Someone would be in touch, he or Mr. Levlson, 
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or someone. I don't know that he mentioned exactly who. 

Q Rave you ever had any discussions with Mr. 
Davis concerning your Investment in D-Z? 

A No. 

Q Have you ever had any discussions with Mr, 
Ralph Becker concerning D-Z? 

A Yes, Ralph called me up to tell me that 1 
would be getting another — this last letter from your 
firm saying that the deposition was back on. 

(Thereupon, an off the record 

discussion was had.) 

Q (By Mr. McKenna) Any other discussions 

with Mr. Becker about D-Z? 

A No. 

Q How long have you known Mr. Ralph Becker? 

A 7-jt since he has lived in Atlanta. 1 

don't remember how many years it is. 

Q Do you know his brother, Saul Becker? 

A Saul, yes. 

Q How long have you known him? 

A About the same length. 

Q Did you have any discussions with Saul 

Becker about D-Z? 

A No. 



25 


Q 


Do you know Mr. Davis? 



A 


62 
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Only met him one time. 

Q Is that in connection with D-Z? 

A No, in connection with passing him in the 
lobby of the Colony Square Office Building, and he was 
with Mr. Zimmerman, and he just introduced me to him, 
and that was it. 

Q Was that before you had your first discussioc 
with Mr. Zimmerman? 

A Vay before. 

Q Are you aware of any prior business dealings, 
that is, prior to D-Z, between Mr. Zimmerman and Mr. 
Davis, or Mr. Davis' company. Security Management? 

A I'm not aware of them. I know they have 

had some, but I'm not aware of them. 

Q You are not aware of any specific one? 

A No. 

Q Have you had any discussions with any of the 

other note holders within the past week? 

A No. Walt a minute, I.talked -- yes. Dr. 
Weinburg. 

Q When did you talk to him? 

A Oh, one evening we were talking about playlni; 
bridge together, and I mentioned about getting the 
subpoena, and that was about the -- 

Q Any discussion about the subject matter of 
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Che investment? 

A I Chink I might have asked him how things 
were going since I had been out of town. And he said 
he didn't know any more than I did. 

Q Any discussion about the subject matter of 

the lawsuit? 

A No. 

Q Other than the subpoenas? 

A No, other than that one subject. 


Q Have you ever been informed, Mr. 

Jacobson, that there's been any non-compliance with 
the terms of either the private placement memorandum 
or the note? 

A No. 


* * * 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


D-Z INVESTMENT COMPANY, 
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CIVIL ACTION 
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NO. 74 Civ. 2379 
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S. TAUB, MAURICE J. BRICK, 
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Deposition of DR. SEYMOUR P. WEINBERG, 
taken by the Defendants, pursuant to notice 
and subpoena and the Federal Rules of Civil 
Procedure, before Forrest M. Brown and 
Stuart S. Huseby, Court Reporters and Notaries 
Public, at 2700 First National Bank Tower, 
Atlanta, Georgia, on the 23rd day of July, 
1974, commencing at the hour of 11:20 a.m. 
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APPEARANCES OF COUNSEL: 2 

For the Plaintiff: STEPHEN A. MARSHALL, Esq. 

For the Individual PETER D. McKENNA, Esq. 
Defendants: 

For the Defendant DAVID PARKER, Esq. 

NJB Prime Investors: 

For the Deponent: S. JARVIN LEVISON, Esq. 

HUGH W. GIBERT, Esq. 

DAVID ROSS, Esq. 

IT IS HEREBY STIPULATED AND AGREED, 
by and between the attorneys for the 
respective parties hereto that filing, 
sealing and certification be and the 
same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 
that all objections, except as to the form 

of the question, shall be reserved to the 

* 

time of trial. 

IT IS FURTHER STIPULATED AND AGREED 
that the within examination may be subscribed 
and sworn to before any notary public with 
the same force and effect as though subscribed 
and sworn to before this Court. 

DR. SEYMOUR P. WEINBERG, 

being first duly sworn, was examined and deposed as 
follows: 
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EXAMINATION 

BY MR. McKENNA: 


Q 

Would you state your full name, please? 

A 

Seymour Paul Weinberg. 

Q 

And what is your residence? 

A 

30341. 

769 Old Ivy Road, N. E., Atlanta, Georgia, 

Q 

And your occupation? 

A 

Physician. - 

Q 

Any specialization? 

A 

Obstetrics and gynecology. 

* * * 
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Q Let the record note that the witness is 

showing a -- or has handed to me a copy of the private 
placement memorandum of D-Z Investment Company, dated 
April 24th, 1974 with the same exhibits, I assume -- 
or I won't assume, but with an Exhibit 1, 2 and 3 
annexed thereto, the same as on the prior copies of 
the same document that we have had marked, and a 
promissory note entitled "D-Z Investment Company, 6 
percent promissory note due March 31, 1975, dated 
8 May, 1974, in the principal amount of $50,000 and 
payable to Seymour P. Weinberg," and I would like to 
have these marked as Exhibits 25 and 26 respectively 
on this continuing series of depositions. Correction, 
I would like to have the note deemed marked as Exhibit 
26, pursuant to our prior agreements, I would request 
that Mr. Gibert have a copy made, which we will actual 
mark as the Exhibit so the witness may keep his note. 

(A document was marked for 
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Q And then how about the note which is Exhibit 
26, did you discuss that with anybody since you were 
served with the subpoena? 

A Yes. 

Q And who was that? 

A Dr. Levin. 

MR. GIBERT: Now, excuse me, before 

you ask any more questions, may I return 

to him the original note and give you these? 

Q (By Mr. McKenna') And when did you have 

that discussion with Dr. Levin? 

A On the 15th of July. 

(Thereupon, the court reporter 
marked Exhibit 26 to the deposition 
of Dr. Weinberg for identification.) 

Q (By Mr. McKenna) I take it you did not, 

however, discuss the private placement memorandum with 

him, just the note? 
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_ 1A 

A Just the note. 

Q And can you tell me -- how did that discus¬ 

sion come about? 

A Ve were discussing its merits. 

Q The merits of the note? 

A Yes. 

q And what did he -- what did you say to him 

and what did he say to you? 

A I said it was a note. And he said, yes, it 

is, period. * 

Q That was the totality of the discussion? 

^ That was essentially all of the discussion. 

Wanted to know if -- I asked him if he wanted it 


discounted. 
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Q You asked him if he wanted to discount 15 

your note? 

A No, if he wanted to discount his note. 

Q You mean if he wanted to sell you his note 
at a discount? 

A No, if he would be Interested in selling 

it. 

Q If he would be Interested in selling it 

to you? 

A No, just selling it. 

Q Selling it, period, at a discount? 

A Right. 

Q Did you discuss what the discount might 

be? 

A No. 

Q Anything further in the discussion? 

* 

A (Witness shakes head negatively.) 

MR. GIBERT: ' Don't nod, because the -- 
MR. McKENNA: Yes, please. 

THE WITNESS: No, no. 

Q (By Mr. McKenna) Did you discuss the note 

with anybody else during that time frame, namely, 
since you were served with the subpoena up until 


da 
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Q With whom? 16 

A My wife. 

Q Anybody else? 

A Mo. 

Q 1 don*t know that there Is a privilege 

there, but I won't ask anyway. 

Mow, apart from the discussions which 
you have testified you had, have you reviewed the 
note? , 

A Yes. 

Q Which is Exhibit 26, since you were served 

with the subpoena? 

A Yes. 

Q And when did you do that? 

A Last night. 

Q And you read It through carefully? 

* 

A Yes. 

Q And did you discuss it with anybody? 

A Mo. 

Q Other than that, have you reviewed it 

since ">u were served with the subpoena? 

A No. 

Q Did you dlscuss it with anybody? 

A Yes. 

Q With whom? 
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A Mr. Glb.ert. 

Q Anybody else? 

A No. 

Q When did you discuss It vlth Mr. Glbert, 
was this at the same meeting? 

A Same meeting. 

Q The same thing with respect to your testi¬ 
mony on the private placement memorandum? 

A Correct. 

Q When did you first hear of D-Z Investment 

Company or the availability of an opportunity to 

purchase the note, such as you ultimately did purchase 
of D-Z Investment Company? 

A I cannot give you a precise date, but I 
can tell you that it was after April the 24th. And 
the reason I can tell you specifically that it was 
after April 24th is because that was the date on the 
private placement memorandum that was given to me, 
so it was after that date. 

Q And how did you first hear of it? 

A Mr. Zimmerman contacted me. 

Q How did he contact you? 

A He called me on the telephone and asked me 

if I was Interested in making an Investment. 

Q Where did he call you, your office or home? 
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A ProbabLy ac home. 

Q I don't think I asked you* you have an 

office here in Atlanta? 

A Two offices. 

Q Could you give me the addresses of those? 

A One office is 610 Medical Arts Building, 

384 Peachtree Street, N. E., Atlanta, Georgia, 30308. 
The other office is 4555 North Shallowford Road, 
Chamblee, Georgia, 30341. I think I should explain 
at this point, they are not my offices, I am an employ 
of an incorporation. 

Q A professional corporation? 

A Correct. 

Q How did Mr. Zimmerman contact you? 

A By telephone. 

Q And what did he say in that telephone 

* 

conversation? 

A Asked me if I was interested in making 

an investment, and I said I am interested. 

Q Did he describe the nature of^he invest¬ 

ment in the telephone conversation? 

A No. 

Q What did he say, Just are you interested 

in making an investment, period? 

A No, when I said that I was interested, we 
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erg 


set up an appointment. 
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Q Did he say anything else at all about the 
name of the company? 

A No. 

Q The type of Investment? 

A No. 

Q The amount? 

A No. 

Q Okay. Now,'was this telephone conversation 
Itself before April 24th? 

A No. 

Q Or was It after April 24th? 

A After April 24th. 

Q And after that telephone conversation, did 
you, In fact, have a meeting with Mr. Zimmerman? 

A Yes. 

* 

Q Can you fix more precisely In relation to 


April 24th when the telephone conversation was, whethe 
it was a matter of a day, two days, a week, several 
weeks? 


► 


A 1 would say it was probably two days 


afterward. 
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Q And you had Che meeClng with him? 

A Yes. 

Q And where was Chat? 

A My home. 

' Q And when was Chat meeting? 

A Probably about two days after the telephone 

conversation. 

Q Did you make any notes or memos at that 
meeting? 


A Mo. 

Q Did you make any notes or memos of your 

telephone conversation with Mr. Zimmerman? 

A No. 

Q Do you keep an appointment diary or calendar 

A Of a personal nature? 

Q In which you would record appointments 

such as the appointment you made with Mr. Zimmerman. 

A * No. 

Q When you said of a personal nature, are you 

distinguishing between your medical profession -- 

A Professional appointments. 

Q That is precisely what I meant, personal as 

opposed to medical. 

A Correct. 

Q Was anybody else present at that meeting 
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with Mr. Zimmerman in your home? When I say present, 21 

I mean in the room during the course of the discussion? 
A No. 

Q What was discussed at that time? What did 
Mr. Zimmerman say to you, and what did you say to him, 
the best you can recollect in words or substance? 

A In essence it was a discussion concerning 
that private placement memorandum. 

Q Which is Exhibit 25? 

A If that's the number, yes. 

Q Do you recall anything specifically that 

was discussed? 

A We went over the various matters that were 
in here, and I specifically recall Mr. Zimmerman saying, 
"I have to go over these with you because this is of 
importance in following certain procedural matters." 

And so we went over them. 

Q Did you go over every item in the memorandum 

A Page by page. 

Q As a result of that discussion, did you feel 
that you understood everything in the memorandum? 

^ I feel I had a pretty good idea of most 

things that were in* this memorandum. 

Q Did you ask Mr. Zimmerman any questions? 

A Yes. 
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Q Do you recall any specific questions that 22 

you asked him? 

A Yes. 

Q The subject of the questions? What was that' 

A What REIT was involved. 

Q What did he respond? 

A "I cannot answer you that at this point." 

Q Did he say why? 

A Against some sort of S.E.C. ruling. 

Q Anything else? 

A What he thought of it as an investment. 

Q And what did he say? 

A He thought it was a good Investment. 

Q Now, when he said he thought it was a good 

investment, was he referring to the six percent 

promissory note? 

* 

A Not just the six percent promissory note. 

Q Did he describe in what way it was a good 

Investment? 

A That the potential was there, that it was 

a -- somewhat speculative nature, that there was a chance 
for gain, there was also a chance for loss. 

Q Did he in any way indicate that you might 

receive more than the six percent return chat was 
Indicated on the promissory note? 
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A Yes. 

Q And what did he say about that? 

A That should the private placement and the 

purpose of the investment were successful, that there 
would be a gain. 

Q Did he describe how you would share in that 
gain other than receiving back your $50,000 and six 
percent? 

A Oh, yes. 

Q And what did he sa., <nout that? 

A That was included in this matter in terms 

of the $45,000 being returned and units of shares in 
D-Z being obtained. 

Q All right. You are referring to the issue 

of the units under "small issue registration," which 
begins on the bottom of page seven and carries through 
eight and the following page? 

A Correct. 

Q Did Mr. Zimmerman indicate to you that those 
units that are there described would be made available 
to you with D-Z, if the D-Z venture was successful? 

A I was led to believe that I would be able 
to participate in the availability of those, yes. 

Q Did he indicate to you that that package, or 

those units, which are described there in the private 
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placement memorandum, would replace the six percent 
promissory note which you would be purchasing in the 
first Instance? 

A Replacing -- no. 

Q It would be over and above the six percent 

promissory note? 

A It would be a package, $45,000 replacement, 
plus the -- $45,000 promissory note, or replacement in 
cash if it were available at the time, plus the four 
units. 

Q My question is, would you, assuming that the 

issue of units as described in the private placement 
memorandum were to be made, would you then be required 
in order to obtain one of those units to invest another 
$50,000 or would you just turn in your note which would 
already be Invested? 
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A I would not be required to Invest an 

additional $50,000. 

Q Anything else that you can recall at that 
meeting with Mr. Zimmerman? If you want to, look 
through the memorandum, I would like if there is any¬ 
thing specifically that you can now recall that he 
discussed with you, whether it is in the memorandum 
or otherwise. 

A I remember,, he asked me a lot of personal 

questions in terms, as they are in here, in terms of 
net worth that are required, that I had to answer. 
Exhibit 3. 

Q You are referring to the certificate and 

purchase order which is Exhibit 3? 

A Correct. 

Q To the private placement memorandum? 

A We went over this. 

Q You went over that? 

A Yes. 

Q You went over the matters in there which 

you were required to represent, is that what you are 
telling me? 

A Correct. 

Q Including your net worth? 


A 


Correct 
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Q Did he ask you specifically what your net 

worth was? 

A No, he asked me if my net worth was In 
excess of $150,000 as stated here. 

Q Did he ask you to provide him with a 

financial statements 

A No. 

Q Did he ask you any questions about what 
constituted your net worth? 

A No. 

Q Did Mr. Zimmerman, at the meeting which 

you have described, leave with you a copy of the 
private placement memorandum? 

A Yes. 

Q Is it that same copy which you have before 

you now, which is Exhibit 25? 

A ' Yes. 

Q Have you ever received any other copies 

of that memorandum? 


A No. 


ever 


Q Do you know of any amendments 

been made to that memorandum? 

A I really don't know what would 


that have 


be 


considers 


d 


a 


Q 


Okay 
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A -- an amendment to this. 

Q Any documents which were prepared, either 
as a replacement for the memorandum, which Is Exhibit -l 

A 25. 

Q — 25, or which were prepared to Incorporate 

changes in that memorandum. So, when 1 say amendments, 

I mean physical documents prepared to incorporate 
changes in the original terms as set forth in that 
memorandum. 


A May I ask a question? 

Q Certainly, if you have any difficulty you 

can ask me, you can ask your counsel. 

A There is mentioned in here, I believe, of 

something being mentioned about a 13D, I think that's 
the number given. Schedule 13D, page 7. 

Q Yes. 

* 

A Mow, it was my -- is that considered an 

amendment to this? 


Q Well, you are referring to on page 7, 
that is, there was a reference that a Schedule 13D, 
it was anticipated, would be required with the Securltlje 
and Exchange Commission. No, my question does not 
incorporate that as an amemdment. In other words, 
that is not within my definition of an amendment, 
within the question I asked you. 



1 


2 
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A Then, so far as I can recall, I received 

no notification of any amendment. 

Q Did you receive any notification of any 
changes, whether or not they were reduced to writing, 
and again, I am excluding 13D. 

A We are talking about 

Q Any changes in the terms, any notification 
to you? 

A Up to what point? 

Q Up to today. 

A Yes. 

Q And what notification have you received? 

A 1 was told thename of an REIT. 

Q And when were you told that? 

A Two days before I issued my check. May the 

6th. 

Q I8 there any connection with your not 

making the Investment until May 8th with your obtaining 
that information? 

A There were two significant reasons. 

Q Would you -- 

A Would you like to know them? 

Q Yes, I would like to know them, please. 

A One is, I was Interested, if possible. 
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in learning the name of the REIT that was involved 
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Two, I had anticipated certain funds coming into my 

possession, and I was uncertain aa to whether I wanted 
to proceed with additional Investment until I had 
those funds in hand. 
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Q Did you Cell Mr. Zimmerman at Che meeting 30 
that you have already described that you did not want 
to make an investment or commit yourself to make an 
investment until you knew the identity of the REIT that 
was Involved? 

A No. 

Q Did you ever tell him chat? 

A No. 

Q Now, other than being notified of the 

identity of the REIT, were there any other changes that 
you know of in the terms of the private placement 
memorandum? 

A None that I'm aware of. 

(Thereupon, an off the record 

discussion was had.) 

Q (By Mr. McKenna) At that meeting with Mr. 

* 

Zimmerman that you have already testified about 

A The first meeting? 

Q The first meeting. Did he have any other 

documents with him? 

A None that he showed to me. 

Q Did he make any notes at the meeting? 

A I don't recall him making any notes. 

Q Do you recall whether he did any calculations 


on paper for you to see? 
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A I don't recall any. 

Q Such as showing you book values of various 
REIT's, unidentified as to name, perhaps, but calculation 
of that sort as opposed to their stock, the selling 
price of their stock on the market? 

A I don't know that he made any calculations. 

Ve did discuss book value versus market value of their 
stock. 

Q You don't recall him showing you any documeni: 

in which he had this set forth? 

A No, I do not. 

Q Going back to the subpoena, when you received 

the subpoena, did you review the various items of 
documents which are specified on pages two and three of 
the notice attached to the subpoena? 

A I looked at it and looked at what they 

wanted, whatthey were requesting that I was required 
to produce. 

Q And did you at some time before you came 

here today attempt to pull together all the documents 
that you understood were called for by those items? 

A Yes, I did. 

Q Do you have those documents with you? 

A Yes, I do. 

Q Would you produce to me all those documents 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


15 


which you have not already produced? 

A A check. 

Q The witness is handing me a check of Seymour 

P. Weinberg, drawn upon the First National Bank of 
Atlanta, Georgia, in the amount of $50,000 payable to 
the order of D-Z Investment Company. As it says on the 
face, it Is a "processed” check, and I would like to 
mark that. 

MR. MARSHALL:- What did it say on the 

front? 

MR. McKENNA: It says "processed." 

The "D" seems to be missing, but other 
than that, it appears to be the word 
"processed." 

MR. GIBERT: That's the word all 


16 


right. 
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MR. McKENNA: May I have this 
marked as Exhibit 27 for identification? 

Well, ci .. we have this check deemed 
marked, and I would request, Mr. Gibert, 
if you could have a copy made. 

MR. GIBERT: Would you need both 

sides? 

MR. McKENNA: Yes, both sides. 

MR. McKENNA: If that is agreeable 
to everybody. 

MR. MARSHALL: Yes, it is agreeable 
and that will be marked 27 I believe. 

MR. McKENNA: 27. What is the date 
of the check? 

MR. MARSHALL: May 8, 1974. 

Q (By Mr. McKenna) Any other documents? 

* 

A One other document. Oh, no, I am sorry. 

Q Let the record note that the witness is 

handing to me a letter dated July 12th, 1974, 
addressed to himself. Dr. Seymour Weinberg, and signed 
"Sincerely, D-Z Investment Company" and the handwritten 
signature of Jerome Zimmerman, apparently put on by 
a secretary with the initials of CST, which relates 
to the report meeting of July 22nd and request that 
be marked as Exhibit 28 for identification. 
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(The document was marked for 
identification as Exhibit 28.) 

HR. GIBERT: I hand you the contents, 
or rather I hand you a covering letter to 
the contents of a certified mail packet 
that came from your firm -- 

THE WITNESS: Yesterday it arrived. 

MR. GIBERT: It arrived yesterday, 
according to the witness, that is the cover 
latter and I will hand you the rest of the 
documents, if you want, but surely you are 
not going to Xerox and put in the record 
all of those. 

HR. McKENNA: No, I would just like 
to note that the witness has produced a 
letter of July 19, 1974 on the letterhead 
of V^chtell, Lipton, Rosen & Katz, 

.addressed to himself and signed by James 
Steinberg, which letter purports to forward 
a copy of an order to show cause why a 
preliminary Injunction shouldn't be entered 
during the pendency of this action; and, 
also, handed to me with the letter is a 
copy of an order to show cause, issued 
from the United States District Court, 
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Southern District of New York, on July 
19th, 1974 at 3:21 p.m., signed Kevin J. 

Duffey, U. S. District Judge, with annexed 
papers; also, a copy of an order dated -- 
Issued from the United States District 
Court for the Southern District of New 
York, dated July 18th, 1974, signed Kevin 
T. Duffey, I believe it is, U. S. District 
Judge, the signature in both instances being 
conformed, and the second order relating to 
the matter of continuation of depositions 
and attendant document production. Having 
noted that for the record, I return those 
documents to Mr. Gibert. 

Q (By Mr. McKenna) Mr. Witness, is there 

anything else? 

A No other papers that I have. 

* 

Q All right. I am returning herewith your 

subpoena then. 

(Discussion was had off the record.) 
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(Thereupon, an off che record 

discussion was had.) 

MR. GIBERT: Mr. McKenna, yesterday 
Mr. Levow was asked to send various documents, 
and he has sert to me a memo from the desk of 
Harold Levow, dated 7-22-74, hand written. 

"Dear Hugh: Enclosed please find the 
two documents you wanted. I looked on my 
calendar and could find no notation of a 
meeting with Jerome Zimmerman. 

"Thank you. Harold." 

And then he attached copies of the 
documents. 

You will recall that I asked him to 
produce the documents and send me a copy 
of the calendar notation, if it was. 
Otherwise, send me a statement that there 
was no such notation; 

MR. McKENNA: He started to fill this 

out. 

MR. MARSHALL: Is that the only 
notation that appears on it? 

MR. McKENNA: That's the only -- 
MR. MARSHALL: Off the record a 


moment. 
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MR. GIBER?: I merely wanted in the 

record that the representation 

MR. McKENNA: As Exhibit 21A on the 
deposition of Mr. Levow, a memo from the 
desk of Harold Levow v dated 7-22-74, 
addressed to "Dear Hugh," Mr. Gibert. 

That's 21A. 

21B would be a letter of July 12, 

1974, addressed to Mr. Harold Levow, from 
D-Z Investment Company, signed Jerome 
Zimmerman, apparently by the secretary, 
relating to the report meeting of Monday, 

July 22nd. 

21C would be a letter of June 11, 

1974, on the letterhead of D-Z Investment 
Company, addressed to Mr. Harold Levow and 
signed by Bruce R. Davis and Jerome Zimmerman 
both, and referring to an enclosed question¬ 
naire relating to a proposed proxy solicita¬ 
tion which is attached or stapled to the 
letter, and which questionnaire is entitled, 
"NJB Prime Investors Questionnaire" as of 
May 31, 1974, in connection with proposed 
proxy solicitation which we will mark as 


21C-1 
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Q Dr. Weinberg, other than the documents 

which you have produced here, did you receive any 
other documents from or pertaining to D-Z, which you 
have not retained? 

A 1 cannot answer that precisely. I have 

a vague recollection of some questionnaire that 1 
may have signed. 1 am not sure about that, and this 
is vague. 

Q Anything else other than that? 

A None that I can recall. 

Q Okay. I show you 

A None that I could find. 

Q I show you a copy of a letter of June 

11th, 1974, on the letterhead of D-Z Investment 
Company, which was addressed to Mr. Bernard Kroll, 

and marked Exhibit 9 on his deposition, and the 

* 

questionnaire, which was marked Exhibit 9A on Mr. 

Kroll’8 deposition, being entitled NJB Prime Investors 
questionnaire as of May 31, 1974 In connection with 
proposed proxy solicitation, and I ask you if that Is 
what you were referring to when you said you had 
thought perhaps you had received a copy of a 
questionnaire? 

A I recall this, yes. 

Q You received such a questionnaire? 
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A Yes. 

Q What did you do with It? Did you fill 

it out and return it? 

A To be honest with you, I really don't know. 
I think I did but I really don't know. 

Q Is it your best recollection that you 

returned it, filled out and returned it? 

A If I received it, and I seem to think that 

I did, then that is what I did with it, either filled 
it out and returned it or gave it to -- if it was give 
to me by Mr. Zimmerman, then I gave it to him. 
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Q Do you recall receiving a copy of the 

letter of June 11, which is with the questionnaire? 

A I do not recall exactly. No, 1 do not. 

Q Do you recall discussing such a questionnaire 

with Mr. Zimmerman? 

A 1 remember some of those questions and how 

or when or why I remember them, 1 cannot really give 
you an honest answer. 

Q Do you recall having discussed some parti¬ 

cular questions with Mr* Zimmerman? 

A 1 hate to be very vague about this, but 1 

recall it, I think. I'm pretty sure I have seen this 
before, and can glance down here. The answers were 
no in all -- pretty much negative. 

Q To the questions in the questionnaire? 

A Yes. 

Q Veil, getting back to my prior question, do 

you recall discussing it with Mr. Zimmerman? 

A As a matter of direct discussion with him 

about it, no. 

Q As a matter of any other type of discussion? 

A No. I mean, the point is, if I got it, I 

filled it out and sent it back. I really do not -- if 
I did, it should be on their file. I don't have it in 
my files. 


A 1688 


1 

Excerpts from Depo8ition of Seymour P. Weinberg 

41 

Q After the meeting with Mr. Zimmerman which 

2 

you have already testified about, the first meeting, as 

3 

you call it, did you have any subsequent discussions or 

4 

meetings with Mr. Zimmerman about the investment in D-Z? 

5 

A 

Yes. 

6 

Q 

/ 'd when was the next such discussion or 

7 

meeting? 


8 

A 

Two days prior. May the 8th -- May the 6th. 

9 

Q 

Vhat type of discussion was that, an oral 

l 

1° 

discussion 

, or meeting with you? 

11 

A 

Oral. 

.12 

Q 

Did you meet with him? 

13 

A 

No. 

14 

Q 

How did the discussion come about? 

' 15 

A 

I can't tell you if T originated the telephono 

16 

call or if 

he called me. I was atill interested in the 

17 

investment 

, and I was -- had made arrangements that if 

18 

I were to 

go into the investment, I would have the funds 

19 

available 

to me. And I called him for further discussion 

20 

about it. 


21 

Q 

And -- 

• 

22 

j A 

I mean, I spoke to him. Now, whether he 

23 

| called me 

and asked me if I was ready to, or I called 

24 

him and told him I was ready to. 

9S 

1 Q 

You do recall it was a telephone conversation! 
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A Yes. 

Q And it was on May 6th? 

A Yes. 

Q What did he say to you and what did you 

say to him in that telephone conversation? 

A He said he could then tell me the name of 

the REIT that was involved. 

Q And you previously testified about that? 

A I believe so. 

Q It is the same conversation you previously 

testified about? Anything further in that conversation? 
A That I had been able to get funds available 


to me. 

Q You told him that? 

A Yes. 

Q Had you had any prior discussion with Mr. 

Zimmerman about your having to get funds available? 

A Yes. 

MR. GIBERT: He has already testified 
to anticipating the receipt of some funds. 

THE WITNESS: I was just going to say, 


yes, because -- 
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Q I believe I understood he was testifying 

that this was something he, himself, had in his own 
mind. I did not understand him to have testified that 
he told this to Mr. Zimmerman. I Just want to be sure. 

A Mow, let me answer the question as you have 
just put it. Mr. Zimmerman and I are involved in 
another transaction. 

Q Fourteenth Street? 

A Fourteenth Street. Those funds were 

supposed to be come available as of a date. We sub¬ 

sequently found out that those funds would not be, so 
we had conversation about funds becoming available. 

Q Mow, when was this conversation, in your 
first meeting with him? 

A No, after the first meeting. 

Q But before the May 6 telephone conversation!? 

A ' Yes. 

Q So you had another discussion between those 


43 


two? 


A Right. 

Q And where was that discussion? 

A Telephone. 

Q And what was the discussion? 

A That apparently the closing of the Four¬ 


teenth Street was going to be delayed, and as a result 
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those funds would not be available. 

Q What was the closing of the Fourteenth 

Street, was it a sale of Fourteenth Street? 

A Sale of Fourteenth Street. 

Q Sale of your Interest? 

A Sale of real estate, limited partnership 

interest, the total, I mean not just my interest. 

Q The total partnership, the partnership's 
interest was being sold? 

A The total investment was being sold. 

Q And what did you say to Mr. Zimmerman in 

that conversation? 

A Since I was still interested in D-Z 

Investment, I would have to look and see if I could 

raise funds from another source. 

Q Anjrhing else in that conversation? 

* 

A Nothing that I think is pertinent to this, 
I mean what we are 

Q No, I'm talking about what we are dis¬ 
cussing, this subject matter. Now, getting back to 
the May 6 conversation, you recall anything else you 
haven't testified about yet? 

A I testified that 1 learned the name of the 

REIT, that I had gotten available funds. 

Q You told Mr. Zimmerman this? 
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A Yes. 

Q That you had gotten available funds? 

A Yes. 

Q And that you wanted to make the investment? 
A No, I did not, still not. 

Q And what else, anything else? 

A That was basically it, as I recall. 

Q You told him you had available funds, but 
you hadn't made up your mind or not yet as to whether 
you wanted to commit yourself to make the investment? 

A Correct. 

Q When was your next discussion with Mr. 

Zimmerman? 


A May the 8th. 

Q And by what means was that, telephone? 

A Telephone, and that is when he came to my 

house and we set up the lending of the money. 

Q Did you phone him first? 

A Probably. 

Q And what did you tell him in that telephone 

conversation? 

A That I had decided to go ahead with the 
investment. 

Q And what did he say? 

A Fine, I will come over. 
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Q And did he come over? 

A Yes, he did. 

Q And he brought the note with him? 

A Correct. 

Q Dr. Weinberg, I show you a copy of the 
note which was marked Exhibit 26 on your deposition 
today, and ask you is that the note that you received 
from Mr. Zimmerman on May 8th? 


A 

Yes. 





Q 

And did you on 

that date 

give 

him 

your 

check? 






A 

Yes. 





Q 

For $50,000? 





A 

Yes. 





Q 

And is Exhibit 

27 a true 

copy 

of 

that 

check? 






A 

Yes. 





Q 

How, what, if 

any, discussion 

did 

you have 


with Mr. Zimmerman on the occasion when he brought 
you the note? 
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A Ve again reviewed what sort of investment 

in terms of the units. I told him that 1 had consulted 
with my accountant the day before for personal reasons, 
that it had the potential of being a successful invest¬ 
ment and that I hope it turned out to be so. 

Q You told Mr. Zimmerman it had the potential 
of being a successful investment? 

A That it seemed to have the potential. 

Q Anything else? Did he give you any further 
information about what was going on with respect to 
D-Z? 


A That they were attempting to secure a list 
of the stockholders. 

Q Anything else? 

A That they had purchased a certain amount 


of stock. 

* 

Q Do you recall the amount? 

A I recall that 1 know it had to be over 

five percent because otherwise they could not have 
attempted to -- this was explained to me, that it had 
to be over five percent of the outstanding stock, or 
else they could not have tried to have gotten the list 
of stockholders. 

Q Did they tell you what they were going to 

do with the list of stockholders? 
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A Told me Chat they were going to try to 

obtain enough stock as presented in the original thing 
to try to get control of management. 

Q Did he say how much stock they Intended to 

get either in amount or percentage in order to get 
control? 

A Well, they more or less had worked this 

out, and he said over -- about 20 -- over 20 percent, 
anyway. - • 

Q And what specifically was the purpose of 

getting the stockholders list, did he tell you that? 

A Should the occasion arise and there might 

be the need for a proxy fight, that they would want to 
know who the stockholders were. 

Q Now, you said you reviewed with him what 

sort of investment it was in terms of the units. What 

* 

was stated about that more specifically? 

» 

MR. MARSHALL: ' I'm sorry, would you 
repeat that question, please, or the 
reporter please repeat it? 

(Thereupon, the court reporter read 
the referred to question.) 

THE WITNESS: Nothing more specific 
than is stated for 

MR. GIBERT: Excuse me. I was going 


* 


* 


* 
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13 

14 

15 

16 

17 

18 

19 

20 
21 

22 

23 

24 
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Q (By Mr. McKenna) Dr. Weinberg, you 

testified that in the discussion at your house, when 
Mr. Zimmerman brought you the note, among other 
things, you reviewed what sort of investment it was 
in terms of the units, and that was my question I 
believe you started to answer, I am not sure, but 
would you answer the question. 

A He explained to me, again, that units 

* f 

would be as presented in terms of page 8, of this 

* 

private placement memoranda. 

Q Which is Exhibit 25. 

MR. MARSHALL: Excuse me, Mr. McKenna. 
Maybe I am wrong, I thought your question 
related to the notes, when you said unit, 
are you referring to the 

MR. McKENNA: No, I am referring 
to whatever the witness -- the witness 
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used the word "units,” and I am referring 
to whatever Is In the private placement 
memorandum, and I want him to be specific. 

MR. MARSHALL: Well, there are two 
things in the private placement memorandum, 
is that what he is discussing? 
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Q He was referring Co page eight, which is a 

follow up of page seven, a follow up, is that correct? 
You are referring to the units? 

A Your previous question related to why I 
thought it was, or why we discussed it. It was a good 
investment. 


Q No, my question just related to what you 

had discussed and you said you reviewed what sort of 
investment it was in terms of the units. 

A In terms of being a good investment and, 

therefore, in terms of the units. 

Q And what was said in that respect? 

A That should the investment proceed along 

the lines that it was hoped, that it would -- that 
actually -- actually, after a relatively short period 

of time, I would again get $45,000 back in a promissory 

* , 

note and that I would be also issued at that time four 
units made up of stock of'D-Z Investment Company. 

Q For which you would pay how much? 

A Nothing. 

Q Veil, you mean 

A In exchange for my $50,000 original promis¬ 


sory note. 

Q Now, you testified that you told Mr. Zimmern 

in this conversation that you consulted with your 


We inter ■ 
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accountant the day before for personal reasons. What 

was the personal reason you consulted your accountant? 


What effect this might have on my total 


tax picture. 


advice? 


Solely for tax purposes, not for investment 


Investment advice to a degree. I think the 


two relate to each other. 


Investment advice as related to tax 


consequences? 

A Correct. 

Q Now, have you related everything you discussed 

with Mr. Zimmerman at that time when he brought you the 
note, again, relating to the investment? 

A I believe so. 

Q Do you recall any other discussions you 

0 * 

have had with Mr. Zimmerman up to and including the 
time that you acquired the note on May 8 with respect 
to D-Z that you haven't testified about? 

A I cannot recall at this point. 

q You testified about a first meeting, a 

telephone conversation in which you indicated to him 
that you -- in which was discussed the fact that the 
14th Street investment was not maturing, so to speak, 
and subsequent .elephone conversation which you 
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indicated that you had arranged to have funds available 
but you were not ready to commit yourself, and finally, 
the meeting. 

A That I was ready. 

Q Held at your house pursuant to a telephone 
conversation the same day? 

A All meetings or conversations were at my 

house. 

Q You recall any other discussions or converse* 
tions with Mr. Zimmerman? Again, this is up to May 8, 
including May 8. 

A I can't give you precise times. I know 

there have been other discussions, but 1 can't tell 
you if it was before May 8 or after May 8 in terms of 
this matter. 

Q Do you recall anything that was discussed? 

* 

A Prior to May 8, now? You are trying to be 

specific? 

Q Well, no, that was -- that you can now 

recall was discussed prior to May 8 or that you can 
recall was discussed and may have been discussed prior 
to May 8. 

m 

A There was mention made of a brokerage firm, 
and I don't know, can't recall the exact name of it, 
that thought that there wa6 a real possibility that the 
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deal could go forward as outlined. 

Q Does it refresh your recollection that the 

name of the firm was Canter, Fitzgerald and Cohen? 

A Fitzgerald rings a chord. 

MR. MARSHALL: May I have his last 
answer read back, please? 

(Thereupon, the court reporter read 
the referred to answer.) 

Q (By Mr. McKenna) Do you recall with any 

greater specificity that discussion? 

A That they were specialists in the field of 

__ that related to proxy considerations, that they were 
a well known brokerage firm, and at that point in time, 
it seemed like a reasonable idea that it would go ahead 
as hoped for. 

q Have you ever heard anything further about 

this brokerage firm and their role in the investment? 

* 

I A Very limitedly by scanning the papers I 

received from your law firm last night, and 1 only 
scanned them very briefly because there was quite a 
lot to them. And 1 saw the name in there, too. 

Q Other than that, prior to that? 

1 A No. 

MR. MARSHALL: I assure you. Doctor, 
that they present a one-sided view, that 
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is, those papers that you received yesterday. 

MR. McKENNA: Yes, 1 would agree, one¬ 
sided, although absolutely correct, truthful. 

Did you, prior to the time you received 
the note from Dr. Zimmerman, or bought the 
note, did you discuss the potential Invest¬ 
ment in D-Z with anybody else other than 
your accountant who you have already 
mentioned? .. . 

THE WITNESS: Yes. 

Q (By Mr. McKenna) With whom? 

A My father-In-law. 

Q And when did you discuss it with him? 

A After my original meeting with Mr. Zimmerman 
and prior to the time 1 made the Investment. I cannot 
tell you precisely. 

Q What was the discussion? What did you say 
to him and what did he say to you? 

A We discussed depressed values of REIT's, 

stock depression of same, some with merit, some without 
merit. As a reflection of a stock market situation, 
some being in poor situation and some being not really 
as bad as was reflected by their stock market price. 

My father-in-law, in my opinion, and I 
don't want to bring in any outsiders. Is an Intelligent, 
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successful businessman. 

Q What is the nature of his business? 

A Well, at this point he is essentially 


retired. 


Did your father-in-law express any Interest 


in investing in D-Z? 


investing? 


Was there any discussion about him possibly 


A Mo, I did not discuss D-Z per se. 

Q I don't mean either D-Z or the investment 

that you were talking about. 

A 1 discussed only Investments in REIT's. 

Q Did you ever have any discussion with your 
father-in-law about him possibly participating in this 
investment opportunity? 


Q Did you ever have any discussion with anybod 

else about their possibly participating in the D-Z 
investment? 


Only after I found out who had already 


Invested. 


Q And are you telling me that your discussion 

was with those who had already Invested? 

A Yes. 
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Q And only .those people? 6 

A Yes. 

Q Can you tell me who they were? 

A Dr. Levin, Mr. Jacobson. I had never known 
Mr. Kroll before the other -- just saw his name on the 
list. I had never met him before. 

Q You never met him before the meeting In 
this office last week? 

A That's correct. I had not discussed It 
with Mr. Sophler before. 

Q Did you know him? 

A I know him socially, and he was Involved 

In the 14th Street deal, but 1 know him socially. 

Q Are you a member of the Standard Club of 

Atlanta? 

A Yes. 

v 

" , 

Q Okay. 

A Unfortunately. 
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Q Did you ever discuss with anybody about 
then possibly participating In your Investment, that 
is, sharing It with you? 

A Ho, this was purely my Investment. 

Q Did you ever suggest to Mr. Zimmerman or 
anybody else connected with D-Z, whom you knew to be 
connected with D-Z, any other persons who they might 
approach or who might be interested In making an 
investment in D-Z or the opportunity which D-Z pre¬ 
sented? 

A Did I discuss them investing? 

Q Yes, did you ever suggest anybody to Mr. 

Zimmerman or did anybody else connected with D-Z? 

A I don't believe.I ever did, no. 

Q Have you ever been advised who D-Z -- 

who is Intended -- withdraw the question. 

Have you ever been advised who D-Z 
Intends to appoint as trustees of the REIT if D-Z 
does obtain control? 

MR. MARSHALL: I object to the form 
of the question in that it is misleading 
by the use .of the term "appoint." 

MR. McKENNA: Nominate. 

MR. MARSHALL: It is my understanding 
trustees are elected to office by the 
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shareholders 

MR. McKENNA: All right. We will 
amend the question to say nominate. Will 
you accept that or do you want me to start 
over? 

MR. MARSHALL: However you would like 
it. If you want to repeat the question for 
the witness, that is fine with me. 

Q (By Mr. McKenna) Have you ever been advised 

as to the identity of any person whom D-Z intends to 
nominate as trustees of the REIT if and when they 
obtain control of it? 

A I don't believe I can give you specific 
names, except that I thought it would be people who 
were related to Security Management, or Bruce Davis 
and Mr. Becker, who, in my opinion, are knowledgeable 

t 

in this field. 

. 

Q Which Mr. Becker? Do you know both Mr. 
Ralph Becker and Saul Becker? 

A t know both. 

Q And which one are you referring to that 
you assumed might be -- 

A I believe Mr. Saul Becker is much more 
Q Much more what? 

A -- likely to be the one to be nominated. 
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Q Any basis for that belief? 

A I think he has had -- no, no basis except 

that he is involved with Security -- is it Investment? 
Security 

MR. GIBERT: Security Management Company 
I believe. 

THE WITNESS: Security Management Company, 
and therefore I thought beings he was 
associated vith Security Management and 
Bruce Davis, and that Bruce Davis and D-Z -- 
I presumed that they would be Involved as 
trustees. 

Q (By Mr. McKenna) Are you saying this of 

Mr. Saul Becker as opposed to Ralph Becker? 

A Yes, I thought, in my mind -- 

Q Is it your understanding it was Mr. Saul 

+ / 

Becker who was more closely affiliated with Security 
than Mr. Ralph Becker? 

A I don’t know "more closely", it is Just 

my personal opinion that he is more knowledgeable. 

Q Well,is it your understanding that both 

Mr. Saul Becker and Mr. Ralph Becker are affiliated 
in some capacity with Security Management? 

A Yes. 

Q Do you know what Mr. Ralph Becker's 
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affiliation is with Security Management? I am sorry, 
Mr* Saul Becker's affiliation is with Security Manage¬ 
ment? 

A I saw what his -- did 1 know prior? 

Q Yeah. 

A I think he is a participating owner of 
Security Management, a partner. 

Q Well, what is your basis for that? 

A Personal communication with Mr. Saul 

Becker, personal knowledge. 

Q I refer you to the second page cf the 

private placement memorandum, which identifies certain 
officers. Well, the officers of Security Management 
Company as being Bruce R. Davis, president, Jerome 
Zimmerman, vice president and assistant secretary, 
and Saul Becker as vice president and assistant 

secretary. Is that the basis of your knowledge of 

* 

Mr. Becker's affiliation? 

A It goes beyond that. 

Q Qkay. 

MR. MARSHALL: Mr. McKenna, I thought 
your question was directed to Security 
Management Company, I think the list you 
read to the witness relates to D-Z. 

MR. McKENNA: I was confused, you 
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are correct, Mr. Marshall. I misread the 68 

entry, since it says one of the officers 
of the company. 

MR. MARSHALL: I think right above 
it it doTS indicate, however -- 

MR. McKENNA: You are correct. 

MR. MARSHALL: -- that Davis and 
Ralph Becker, along with Saul Becker, 
are directors of Security. Maybe that 
is what you had in mind. 

MR. McKENNA: That is what I had in 

mind. 

Q (By Mr. McKenna) Do you have any other 

Information as to who D-Z has in mind as possible 
trustees of the REIT? 

A No, I do not. 

* , 

Q You have indicated that you were advised 

who the REIT is. What REIT is it? 

A NJ Prime, NJ. 

Q 1JJB Prime Investor? 

A Correct. 

Q Had you heard of NJB Prime before Mr. 

Zimmerman told you that was the name of the REIT they 
were interested in? 

A Only from personal looking at the 
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American Stock Exchange, New York Stock Exchange 
listings of REIT's. 

Q Did you have any knowledge about NJB Prime 
other than the listings? You talking about the price 
quotations? 

0 

A Yes. 

i 

Q Do you have any knowledge about NJB Prime 

other than its price quotations in the newspapers? 

A No. 

MR. MARSHALL: As of what point of 
time is your question? 

MR. McKENNA: Up to the time Mr. 

Zimmerman identified NJB Prime as the 
REIT that they -- that. D-Z was interested 
in* 

THE WITNESS: Prior to my conversation 
as of May the 6th, then, we are talking 
about? 

Q (By Mr. McKenna) Yes. 

A No, I did not. 

Q You mentioned earlier that you had some 

discussion with Dj. Levin about possibly selling his 
note at a discount. Did you ever consider selling 
your note at a discount? 

A No. 
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Q Have you ever had any discussions with 

anybody else about selling D-Z notes at a discount? 

A No. May 1 put into the record that this 

was more or less of a facetious type of offer, with no 

Intent to actually do so. 

Q Have you ever been informed, either orally 

or by documents, as to the capitalization of D-Z 
Investment Company with respect to its common stock, 
that is, what was paid for its common stock? 

A The private placement indicates, as I 

Interpret it, that there was a hundred dollars capital¬ 
ization. It i8 in here. 

MR. GIBERT: Are you referring to 
page 8, where it refers to the unit, is 
that what you are referring to? 

THE WITNESS: No. 

MR. GIBERT: No? 

» 

THE WITNESS;' No. 

Q (By Mr. McKenna) I would like to be more 

specific. Mr. Gibert was pointing the witness to 

* 

page 8 of the private placement memorandum, which I 
think indicates the stock to be -- that it was 
anticipated would be offered in the — the units would 
have a $100 par value, is that correct? 

MR. GIBERT: I was asking him whether 
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he bed said that there was something in 
the private placement memorandum that would 
help him answer your question, so I pointed 
to page 8 and asked him if he was referring 
to the discussion of the units. 
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MR. McKENNA: And the $100 par value 72 

O 

which you suggested -- 

MR. GIBERT: With reference to the 
$100 par value, he had something about 
$100, and I asked him 

MR. McKENNA: I realize. 1 want to 
get on the record that is what he was saying, 
that no -- 

THE WITNESS:. You asked me about 
MR. McKENNA: When he said "no," 
that what he meant, did not refer -- 

THE WITNESS: Refer to the units. 

MR. McKENNA: That's right. 

THE WITNESS: You asked me a 
question concerning the capitalization. 

MR. McKENNA: Yes. 

* 

THE WITNESS: It states -- I Interpret 
it as the authorized' capital stock, 10,000 
shares of $100 par value. That's what I 
interpreted it as meaning. 

Q (By Mr. McKenna) Were you Informed as to 

how many shares had actually been issued, and what had 
been paid for them? 

A I also recall that they -- I think I recall 

that there were two shares issued, one each to Bruce 
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Davis and one each to Jerome Zimmerman. 

Q I refer you to page -- 

A Fifty shares, there it ia. 

Q Fifty aharea each to Mr. Zimmerman and Mr. 

Davia? 

* 

MR. MARSHALL: Veil, to Security 
Management. 

MR. McKENNA: I'm aorry, to Security 


Management and Mr.'Zimmerman and Davia. 


10 


THE WITNESS: There it ia. 

11 

Q 

(By Mr. McKenna) Have you ever been shown 

.2 

any documents, reporta, financial statementa of any 

13 

nature reflecting the financial condition of D-Z Invest¬ 

14 

ment Company? 

15 

A 

No. 

16 

Q 

Have you ever been shown any financial 

17 

reports. 

* , 

financial statements or other documents 

18 

reflecting the financial condition of HJB Prime Investor 

19 

A 

Have I been shown? 

20 

Q 

Yea. 

21 

A 

« * 

No. 

22 

Q 

Have you ever seen any? 

m 

23 

A 

I looked up -- 

24 

Q 

You looked it up yourself? 

25 

A 

Yea. 
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Q When did you do that? 74 

MR. GIBERT: Well, I don't know that 
he finished. You see t he said, "I looked 
up," and you Interrupted him. 

MR. McKENNA: I'm sorry. 

THE WITNESS: I looked It up on May 
the 7th in Standard and Poor's listing of 
American Stock Exchange, listings of stock 
on the American Stock Exchange. 

Q (By Mr. McKenna) And other than Standard 

and Poor's, did you do any other -- did you look it up 
any other place? 

A I cannot give you a point in time, but I 

think it was subsequent to -- about a Kazubba type of 
involvement with NJB Prime. 

Q Something you read about in the newspapers? 

A Wall Street Journal. 

q Have you ever been — up until the time 

you purchased your note on May 8th, were you given 

ao'* documents reflecting or setting forth the financial 

* 

condition or status of Security Management Company, 

Inc. ? 

m 

A No. 

Q Where did you obtain the funds which you 

used to purchase the note of D-Z Investment Company? 
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A Borrowed .them from the First National Bank. 

Q What Interest rate did you pay? 

A Eight percent. 

Q Did you give them any collateral? 

A Yea. 

Q What was the collateral? 

A Stock. 

Q What stock? 

A Personal common stock. 

Q Of what? 

A Various stock, common stock, such as Xerox, 
Shearing Plow, a significant amount of common stock. 

Q Did you sign a note to the bank? 

A Yes. 

Q Do you have a copy of the note? 

A No. 

Q Did you sign a pledge agreement? 

A What Is that? I'm sorry. 

Q An agreement with respect to the bank 
holding the stock as collateral for the loan? 

A Yes. 

Q Do you have a copy of .that? 

a» 

A No. 

Q Did you sign any financial — I'm sorry. 

Did you sign any appllettIons for the loan to the bank? 
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A 

Q 

meat? 

A 

Q 

mean. In 
A 

Q 

A 

Q 

A 

Q 

resfect 

A 

Q 


I presented the** with a financial statement. 
Do you have a copy of the financial state- 

No, not with me. 

Well, did you retain a copy, is what 1 
each of these instances? 

Yes, 1 have a copy of it at home. 

Of the financial statement? 

My personal financial statement. 

The one you gave the bank? 

Yes. 

Did you understand that's what 1 meant with 
to the other documents also? 

Yes. 

I would call again for the copy of that 


financial statement, Mr. Gibert, if you can get a copy 
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THE WITNESS: I have no objection. 

MR. G1BERT: The witness will make it 
available and then I will make it available 

f 

to JOU. 

Q (By Mr. McKenna) Thank you very much. Did 
you advise Mr. Zimmerman that you had borrowed the money 
to purchase the note? 

A 1 Yes. 

Q Did you advise Mr. Zimmerman that you had 
pledged stock as collateral for that loan? 

A No. 

Q Other than your purchase of the note from 

D-Z and consequent loan of money to D-Z, have you ever 

loaned money for the purpose of purchasing stock, that 

- 

is, loaned money to somebody who was going to use the 

* 

. ^ 

proceeds for the purpose of purchasing stock? 

A No. 

Q At Jt\\e time that you received the note from 
Mr. Zimmerman,' did you sign any documents in connection 
with your receipt of that note? Did you sign any 
receipts? Did you sign any other documents, in your 
representations, letters? 

A As I indicated before, there era . a question 
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8C 

of whether my net worth was over $150,000, if that's 
a question 

Q No, 1 -- I'm sorry, 1 didn't mean to 

interrupt. Go ahead. 

A I believe I signed something of that nature 

that I was — 

Q I refer you to Exhibit 25, the private 
placement memorandum, and to Exhibit 3 thereto, which 
i6 entitled "Certificate’and Purchase Order," which is 
a document we have previously referred to in your 
testimony, and I will ask you if you recall having 
signed such a letter and purchase order, and having 
delivered it to Mr. Zimmerman or anybody else connected 
with D-Z at or before the time you acquired your note. 

A Prior? 

Q I said at or before. 

A 1 believe I did. 

Q Is it your best recollection that you did 

sign such a certificate and purchase order? 

A My^best recollection is 1 did. 

Q 1 believe you testified you went over it 

with Mr. Zimmerman first? 

A Yes. 

Q On the back of this Exhibit 25, private 

placement memorandum, there is some handwriting on the 
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back of the last page. Is that your handwriting? 

A Tea. 

Q When did you put that there? 

A I put that there at — on May the 8th. 

Q And would you describe to me -- well, would 
you first read what it says? 

A It says, "Crawle," spelled C-r-a-w-l-e, 

"Z, 1, D, 1, Jacob, Sophier, Levow, Levin, Weinberg." 

Q And what did you intend to signify by 

those notations? 

A At that point, it was who had purchased or 
who had lent money to D-Z at that point in time. 

Q This is as of May 8th? 

A As of May 8th. 

Q Mr. Zimmerman informed you at that time? 

A I asked him who else was lending money 

* * 

under the circumstances, and these are the -- this 
is a listing of the people. 

Q Mow, the first name is — 

A Kroll. 

Q Is that the person you now understand to 

be Bernard Kroll, K-r-o-1-1? 

A Tea. 

Q 1 notice his name is crossed out with a 
brown pencil. Did you do that? 
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A Yes. 

Q For what reason? 

A I don't know why I did that. 

Q After Mr. Kroll's name there appears a 
figure. 

A ”2." 

Q What is the significance of that? 

A The significance to me was $100,000 as 
opposed to $50,000. 

Q That he was purchasing two notes as opposed 

to one? 

A Correct. 

Q Were you told that he had actually purchased 

two notes by t.hat time, or he committed himself to 
purchase two notes, or what? 

A It was my impression that he was either 

* 

purchasing -- he had committed or had already. 

Q And next to the' Z is a 1 and next to the 
D is a 1. Would you tell me what that is? 

A Zimmerman and Davis. 

Q What did the "1" signify? 

A That they were also committed to, or had 

already purchased $50,000, or invested $50,000. 


25 
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Q I have just a few more questions, 

gentlemen, I just want to check out a few things 
first. 

Do you have a firm recollection now that 
the notes which are on the back of Exhibit 25, on the 
back of the last page, were placed by you on May 8th, 
the date that Mr. Zimmerman brought you the note of 
D-Z Investment Company? 

A To the best of my knowledge, that is so. 

MR. McKENNA: I have no further 
questions. 

MR. MARSHALL: I would suggest at 

this point that we take a brief recess, 

at which point I will.review my notes and 

determine what, if any, questions I would 

like to propound to the witness on cross. 

* 

MR. McKENNA: You are requesting a 

« % 

recess? I agree. 

MR. MARSHALL: That is what I asked 
for. / 

(Thereupon, a recess was had.) 

CROSS-EXAMINATION 

*» 

BY MR. MARSHALL: 

Q Dr. Weinberg, I believe you have testified 


that you were not shown financial records concerning 
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D-Z Investment Company at or before you purchased the 
promissory note from D-Z Investment Company, is that 
correct? 

A To the best of my recollection, that is 
correct. 

Q Subsequent to your acquisition of the 
promissory note, were you ever shown financial 
records of D-Z Investment Company? 

A Hot that I -recall, 

Q Did you ever make a request that Mr. 
Zimmerman or anyone else affiliated or associated \jith 
D-Z to see D-Z*s financial records? 

A No. 

Q Did yoi iver have any discussion with 
Mr. Zimmerman concerning access by you to D-Z*s- books 
and records, should you desire to see them? 

A No. 

Q When you purchased a note from D-Z, did 

you, yourself, have any understanding regarding 
access tc D-Z*s books and records, if you should 
desire to see them? 

A No. 

Q I believe you have testified that you were 

advised of the name of the REIT in question on May 6, 
1974, at the time Mr. Zimmerman advised you that REIT 
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was NJB, were you aware of the fact that NJB was listed 
on the American Stock Exchange? 

A Yea. 

Q You have testified that on May 7, you 

reviewed certain financial data concerning NJB and 

/ 

Standard and Poor's, is that correct? 

A I believe it is Standard and Poor's, a 
little blue book, I think it is Standard and Poor's, 
yes. 

Q To your knowledge, is financial Information 

concerning NJB publicly available by virtue of the 
fact that it is a company which is listed on the 
American Stock Exchange? 

A Yes. 

Q Will you tell u s what your approximate 

net worth was at the time you purchased a note from 
D-Z Investment Company? 

A Over three-quarters of a million dollars. 

Q I direct your attention to Exhibit 25, 

which may or-may not be before you. 

MR. GIBERT: You can look at this 
copy, if you wish. 

THE WITNESS: Okay. 

(By Mr. Marshall) Particularly to the 
bottom c t page 7, pagea 8 and 9 thereof. At the time 
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you acquired a note in D-Z, was It your understanding 
that D-Z was obligated to issue the units? When I 
refer to the units, I am referring to the unit 
consisting of four shares of $100 par value common 

stock, and a two-year 6 percent promissory note in 

/ 

the sum of $45,000 which is referred to on page 8 
of the private placement memorandum. Was it your 
understanding D-Z was obligated to issue such units 
in the future? 

A No. 

Q Was it your understanding that if D-Z 

did, in fact, issue such units, that they were ob¬ 
ligated to give you a right to participate? 

A Yes. 

* * * 


86 
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87 * * * 


17 

18 

19 

20 
21 
22 

23 

24 

25 


t 

Q (By Mr. Marshall) What was your under- 

* 

standing. Doctor, concerning your participation in 
any new issue that D-Z might come out with? And I 
am referring specifically to the units mentioned on 
page 8 of the private placement memorandum. 

A It was my understanding that £ would be 

m 

given the opportunity to participate in the issuance 
of these units and would be given priority to 
participate as a result of my landing them the money. 
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MR. MARSHALL: I have no further 8 

questions. 

RE-EXAMINATION 

BY MR. McKENNA: 

Q Is the net worth of your three-quarters of 

a million dollars set forth in the financial 
statement which you gave to the bank? 

A Yes. 

MR. McKENNA: I have no further 
questions• 


SEYMOUR P. WEINBERG, M. D. 

Sworn to and subscribed before me, 
this _ day of __» 1974. 


Notary Public. Ky Commission 
Expires: ___ 
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LETTER FROM WILLIAM P. MILLER OF CANTOR, FITZGERALD & CO. 
TO BRUCE R. DAVIS DATED APRIL 25, 1974 


£y7//yc/(i/fZ? 


INVCST ML N T HANKCri; 




. * • 


.... i*;;i 

• %* - ; • 
.*• » ». A • • * 

»i t*W 


WILLIAM P MILLCn 
fcC»>0« *iCf 


I34| /.VC.O^ tMC AM C MIC A 9 
NlW VOM. M. V. IOOIH 

laial mi *« 4 oo 


April 2S, 1974 

Mr. Bruce R. Davis ’ 

Chairman of the Board 
Security Management Co., Inc. 

420 Fourteenth Street, N.W. 

Atlanta, Georgia 3031? ■ , . ... , ■ . ...... 

Dear Bruce: 

This letter.is intended by the parties to replace 
prior agreements evidenced by letters of March 22, 1974 and 
April 16, 1974 , and the signatures to *his letter will.....con¬ 
stitute a rescission of said prior agreements. 

This firm shall act on your behalf k or on behalf of 
your assignee corporation) to perform certain services re¬ 
lating to an intent to acquire an interest in a publicly 
held real estate Tclated company (the "Company"). 

In pursuance of that end we will use our best efforts 
-to obtain funds sufficient to permit purchases of shares of 
the Company on margin (provided such shares are ntarginablc 
in accordance with applicable rules and regulations) to 
consummate the transaction or transactions contemplated 
hereby. In the event you‘or your said assignee should 
purchase shares of the Company we shall receive, as an 
. exclusive purchasing agent, a fee equal to Si of the net 
purchase price payable in respect of all such shares pur¬ 
chased on your behalf. Said fees shall be payable as in 
the ordinary course of any securities transactions. You 
or your assignee shall have'no other financial obligation 
for commission to us or to any broker as a result of such 
purchases. 


RECEIVE® 

/)PR^6 




8eve«LY Hiu5 • tJEv/YoflK SffiUfllTy 00. 

?,o 


0NLY COPY AVA)LAB L£ 
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* (.ti/i/rr. • V't/ytti/'/}■' ^(' /»»'. 


April 25, 1974 


In addition to the above you shall pay us a fee of 
$30,000 at the rate of $5,000 a month, plus all direct ex¬ 
penses incurred on your behalf after consultation with you 
on any expenditures aggregating $1,000 cr more. By way of 
illustration but without intending to limit the nature of 
such expenses, it is anticipated that such.direct expenses 
shall be comprised of travel, legal, investigatory and similar 
out-of-pocket expenses. We have to date expended certain 
amounts on your behalf and as a nonaccountablc reimbursement 
for such expenses, you shall pay us the sum of $1,000. 

In the event that we are unable to obtain margin to 
consummate the transactions contemplated hereby, you or 
your assignee may terminate this agreement on written notice, 
and we shall not be entitled to either the 5i fee on pur¬ 
chases after such termination or to any balance of the $30,000 
fee which has not become payable prior to such termination. 

We make no warranties or representation regarding the 
accuracy and completeness of information supplied by us 
about the Company or any other concern in which you may 
express any interest. 

If the above accurately sets forth our understanding, 
please signify your agreement and acceptance by signing two 
copies of this letter. - - • .• 


Very truly yours, 

‘/Mb— 

\ 

William P. Miller 
Senior Vice President 


/? 
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SECURITIES AND EXCHANGE COMMISSION, FORM 3, INITIAL 
STATEMENT OF BENEFICIAL OWNERSHIP OF SECURITIES 


NJB PRIME INVESTORS 


D-Z INVESTMENT COMPANY 

420 14th Street N.W. 
Atlanta, Georgia 30318 


(•I on M 

tOIMTIPVIN* NVMRI* 
09 OONOnTlNO RMION 


58 "890928-2 


(Instruc t>on S) I 

Mor« than 10% beneficial” 
owner 


HW»*C 09 Taei* |T4 T|m|nT 


TABLE I. Securities Beneficially Owned 
Furnish the information requited by the following table as to securities of the company 
beneficially owned directly or indirectly by the reporting person, including transferable warrants but 
excluding puts, calls, options and other rights or obligations required to be reported in Table'll. 

_ (See Instruction 6) 


3- ... «• 

on INOIRICTLT NtTwRI O 9 O 

(Instruction JO) (Instn. 


(Instruction I'.) 
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TABLE II. Puts, Calls,‘Options and Other Uijjhts on ''hlij'ationS 


fORV/4 (Continue!) 

r. • >' tie nftnasM required by the following table as la all pula, calls, eptlena 
z-i a :'•.it r:; k is or a:! rations (all bereinaiicr referred to as 'options*) pursuant la 
• tie reporting i. tin ray buy or sell, or be required la buy or sell, securities 


of lha company. However transferable warrants issued by lie cur.pany t-hich 
S lv * the right to buy ether securities of the company are to be reported in Table I. 
Options eicmpt under Rula 16a-6 need not be reported. five Iinimcuin IJ 


t.-- t c t ft:cuN>*ic» 

It :.1C- TOC** On 

(* ‘ •lft« !ion r j) 

CUl»* MIN*|« 

(FO* SEC 

USE ONLY) 

3. 

Construction 17) 

4. 

AMOUNT C* ICCtlNITICt 
•UOJtCT TO OPTION 
(Instruction 20) 

^•NUNCMAff ON »ALK MiC C 
or (C C U A1 T l C S Sul/CCT 

TO OPTION 

6. 

Oat c or cmNATiON 
or Ontiom 


•• ■ 




.. 




1 


l 






■ 

■ 






_ __ —. . U. 


t 


... ■■■ — —- 

■ . t. „ 

1 


• 




n 

1 

'VO** 







t 





Eipfans.'ian of items :r. tab.'e. * m. m<iww«t marine ernes i i>ri*rri-rj vn« a* -* “■* 


July 5, 19/4 


D-Z INVESTMENT COMPANY 


Byt 


M 


s.ui 


♦ 


Prrgr 2 
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DAVIS GUARANTY OF LOAN FROM COLUMBIA NATIONAL BANK 
TO D-Z INVESTMENT COMPANY 

Ii' viclual or Corporate Gu. .anty 


Chief/.o, Illinois, 


XJillU* '^rrrilirD, and for the purpose of enabling- 


D-Z INVESTMENT COMPANY 


hereinafter called the ‘'debtor." to obtain credit of Col limb id Wa t io lldl 'TiflTl h oj Chic*).. 
herein*?*.— esPed "the D ok." the untieiaigned hereby jointly end severally e-sree that in the event any or 
all of the indebtedness end/or h.diiiirirj ot the debtor, either as principal or endorser. tc the conk now due 
. or he reafter to become cue. together with the expense* of collection of same, thall not he paid when the 
ir.me shell become due aceoiehn- to the particular contract relating thereto, the undersigned jointly and 
_ levernlly will pay said indebtedness and/or liabilities, promptly upon advice from the Bank tnat the same 

are due, to tbe extent of ..-..S.i*<.Ly.-.twa_.thousajid...f ive.hujidred --DOLLARS 

0 C I jyU...) VII h interest at trie rete oi ei'ht per cent \$h) per annum from metunty until paid. We fur- 
(her a;ree. in additton. to pay ail costs and expenses paid or incurred in collecting the said indebtedness 
and/or liabilities 

Notice of the acceptance of this guaranty and of any and all indebtedness ot liability created during 
its existence is hereby waived. 

Tbe Bam; may receive and hold security fiom the debtor for the payment of any obligation or lia* 
bility of tbe debtor arid may release or surrender such security or any part thereof to the debtor ct eny time 
according to the sole discretion oi said Esnk with or without the reduction of the outstanding indebtedness 
or liability of the debtor or tr.e substitution of other security, end likewise, at the sole discretion of the use* 
may grant renewals nnC extensions o: time on any of said obligations or portions thereof, and tni:e renewed 
notes or other contracts to evidence me Ihme whenever and for such periods of time an it deems advisable, 
all without notice to or consent o: the undersigned other than that hereby a>vxn. end without impairing, 
i lessening, or car.cciiins their ob'ivetions hereunder, end the undersigned agree that the Bank need not 
observe, meke or rive presentment, demand, pretest, notice oi default or notice of pretest in respect ot any 
of the obligations hereby guaranteed by the undersigned, and. if any of said obligations ore paynpic on 
demand the Ban!: ir.av. in its sole and arbitrary discretion, determine the period which shall elapse prior to 
the making of demand: and the Ben!; need not first exhaust its remedies against the debtor nor any securities 
belonging to the debtor in the Bank's possession before having recourse agoinst the undersigned. 


Tbit agreement shall continue in force and effect as to all existing and futi indebtedness and/or 
liabilities of the debtor to the Bank until such time as the undersigned give to the Bank written nonce of 
tbe cancellation of this agreement, to be endorsed hereon by the undersigned and no other notice of the 
cancellation shall be of any effect. Notice of cancellation being given in accordance herewith, the unaer- 
ligned shall remain jointly and seveiaifv liable hereon only for such indebtedness and/or liabilities es may 
have theretofore been incurred by the debtor to the Bank together with nil interest accumulations, charges, 
and expenses connected therewith, and as to such sums, or any pr.n thereor. the Bank may continue to 
grant the aforesaid renewals, and extensions of tune and otherwise proceed in accordxr.ce with tne terms 
hereof without impairing, lessening, or cancelling this obliraiion until all ot said sums have been paid in 
full. Every right, power and dirciction herein granted to the Bank shall extend and apply to and be for the 
benefit of any transferee or assignee of any incetedness incurred bv debtor to the Bank covered bv t.iis 
guaranty and in the event any such indebtedness snail be transferred or assigned, every reference herein¬ 
above to ' the Bank” shall be construed to mean, as to tuch indebtedness, the transferee oi assignee (hereot. 


i Minr m i / o fBB 

. . l/n&J. H. BtlUASiif 

In pretence of. » / * 


■ /*L 

ITrucc Davis 


_(0ml) 


_.(ftml) 

._(&«!) 




(Oral) 

(&rul) 


(Cm!) 


CcfiUU rr.tf h i:«.. . /.im'.* / !j •« 


cf t.'f r Jn! cf 7 


a- 


•* Ml 
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STATEMENT OF PURPOSE OF A STOCK SECURED EXTENSION 
OF CREDIT BY A BANK (FEDERAL RESERVE FORM U-l) 


U-l 

Itv. C C9 


Per; 

{A rtht fT .'SlT A? FCR 

ii. c:;::v:;;i 


BOARD OF GOVERNORS OF TIIE FEDERAL RESERVE SYSTEM 




STATEMENT OF PURPOSE OF A STOCK-SECLT.ED 
EXTENSION CF CREDIT EY A HANK 
(FEDERAL RESERVE FORM U-l) 

FAI.SE OR DISHONEST STATEMENT RY THE CUSTOMER OH THE OFFICER OF THE BANK ON 
US i oRM MAY BE PUNISHABLE RY FINE OR IMPRISONMENT (U.S. CODE, TITLE 15, SECTION 

7811 AND TITLE 18, SECTION 1001) 


slmctions: 

(l)-rira»e print or type (if *puce is inadequate attach separate sheet). 

(Z) The ter.i “rtoek" ii dc/ined in i 231.3(/) oP Regulation U. 

(3) Pa.-* I .3) and (I) need l»e filled *in only if the purpose ol the credit described in Part I (I) is o. rr than to pur¬ 
chase or’earry margin stock. 

(4) In Part II “source of valuation" need be filled in only if such Source is other than regularly published information 
In journal of general circulation. 

(5) Part II need not be comoleted in the case of a credit of 55,000 or less which Is not for the purpose of purchasing or 
carrying margin stock. However, in suen cases. Part 1 must be completed as if Part II were completed. 


•ART I (to be completed by customer(s)) 

(1) ~he purpose of this credit in the amount of $ 62,500 ., secured in whole or in part by 

.he stock listed in Part II (A) and (B) is (describe in detail) .:... 


25j000 shares of beneficial interest of N 


J.B. Prime Investors 


(2) This bank, .Cplumbia National Bank..., has outstanding, or has 

(Meat* »( htnkl 

agreed to extend, to the undersigned, the following credits in addition to the credit described on this form 

(itemize and describe briefly, including amounts and collateral if any). If none, so state.. 

None 


(5).Is any of the collateral listed in Part II (A) or (B) to be delivered, or has any su'-h collateral 

been delivered, from a bank, broker, dealer, or person other than the undersigned? Yes £] No □ 

. > 

If yes, from whom? Cantor,. Fitzgerald d Co., Inc. Against payment? Yes O No □ 
(4) Has any of the collateral listed in Part II (A) or (B) been owned less than six months? 

Yes 05 No □ If yes, identify all such collateral so owned. . 

... Purchased in May, .1974 .. 


The undersigned lias (have) read this form nr.il hereby eerlifies and affirms that lo the best of my (our) 
knowledge and belief tin infiirmalina emtlaiutd on this form is (rue, aerurate. and enmplcle. 

J)-Z iNVj.y.'i Mi. NT COMPANY D-Z INVESTMENT COMPANY 

SIGNED ... SIGNED . .. 

•Uuu.il (Jtalal |U»Ml llewmi »!»*••» 

Ilrucc Davis, President 

ar ifM mm| 


Saul Peeler, Vice Preside:-,l 

Criant 99 «»»«• »»«»| 
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CORPORATION 


l the undersigned, Oo Hereby Certify, that the following is a complete, true and correct copy of certain 

D-Z INVESTMENT COMPANY _ 


ot lit full) 


resolutions of the Board of Directors of— 

. mr-'oration duly organized and existing under the laws of the State of. 

* ** (Mum* uf Mol* •r*„nia»l) 

iwnich icsolutions were duly adopted at a duly called meeting of the said Board, held on 


Delaware 


(Oil* Uf mrtuni) 

|j 9 _ _ a quorum being present, and arc set forth in the minutes of the said meeting; that I am the keeper 

of the corporate seal and of the minutes and records oi this Corporation; and that the said resolutions have 

not been rescinded or modified: 


'• \ Be It Resolved, that C olumbia National _B ar,k_ 

be and hereby is designated a depositary in which the funds of this Corporation may be de¬ 
posited by its officers, agents, and employes, and that the_President._ 

Vice Presidents. .and Scc retr .ry/Treasu r cr-Any Two (2) 


shall be and each of them hereby is authorized to endorse for deposit or negotiation any and 
all checks, drafts, notes, bills of exchange, and orders for the payment of money, cither be¬ 
longing to or coming into possession of this Corporation. Endorsements for deposit may be 
by the written or stamped endorsement of the company without designation of the person 
making the endorsement. 


Be It Further Resolved, tint the_P resident, Wi.cc. Presidents, and 

Secretary/Treasurer _ —--- Any Two (2) _ 


(Title* of ornecra and/or other ixfiont authorized »o atgn chrrka: o ffPresident. Trvaauicr. tw.l also pk»M indicate la •»*•» anon- 
Mr Um abort noatrd oflftrt ora to aten—«ingly. any two. or foiailr. otc.) 

of this Corporation (arc) IE) authorized to SIGN ANY AND ALL CHECKS. DRAFTS, 
AND ORDERS, including orders or directions in informal or letter form, against any funds 
at any time standing to the credit of this Corporation with the said Bank, and.or against 
any account of this Corporation with the said Batilt, and that the said Bank hereby is 
authorized to honor any and all checks, drafts and orders so signed, including those drawn to 
-the individual order of any such officer and/or other person signing the same, without fur- 
, ther inquiry or regard to the authority of said oliiccr(s) and/or other pcrson(s) or the use 
of said checks, drafts and orders, or the proceeds thereof. 

.♦ 

He It Further Retohed, that the President, Vic o Presidents , nnd _ 

Sccrctnry/Trcasurer - Any Two (2)__ 


(PUftOL- IndhSU la ahal •••••»< r llw zhaia h »mi. J ofllo ra i«a I* ly. any |«w. or . . . rtf.) , 


A JnIiRs id. C*M. «»•♦ I mri No m f*. 


ONLY copy available 
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SINGLE PAYMENT DEMAND NOTE AND SECURITY AGREEMENT 


/• 


iiri< i i M* M t 

Noll AMf MCUHItV Al.l IIMIHI 
l»W 


_ _Aft-in* f . 


•Hi- c n I hi . i 




... _ I ^ — — —. 

_ „(l. r 4-tn. (.ft* -l.m fr«* •*..!. *•••.!. »— • -••••'» 

ifaf if* t*»l l MMA MINK •»! I :.l* Al.o il i.iH-n-f tatfcrt IimiI | a 

_ _________ _ _ _____ _ _ ____ || | Ui'Nifl, MlvIfM IlH ft.M M llw UU III 

- - - . toj • .**» •**!• km •fir: maturity gmH pan) tl i'«a 


- i.i r t 
ii># 


_prr ciM fif 4 


MU •* - 


1 l(K> «J .«%• WIMrt ft».IWUy. 

. r *• km !■*' 


w«M r ..M« ..I »V. »ft* II.-*. .-her ruMNN an I re ifftkhfrJft*** *ml laM-ga'-Mi* cf fVOl-.c*. er •"» vf Hum. DeMure 
Itrrl.y pkrt^a aftJ *'-W M M«k « w.uli'y ft* t*vt «U Mw 


iter I i 


fc< -,Vt mnk aH r rr-*~f»* .-I IVh-.-w. »f any M derm. n-iw nr hereafter m thr pnimwa .->1 or p . J, rt to Hank <-U v( un.li prop- 
lltv kw( (k-ftfin.i'i.f f .UJ t iMAM. i 

\e iikowi ••ml .n« muJ«« k fi tMAr B-"k •( ita n^‘n»n. m*. m '♦*« r 

*.•*>. I III gn« J>W\. Ii.fl .ft 11. II • 'liKf. ll.OilM '*■* aCCi*** M' 1 "' •**'•*• M -"J 1 

IO D-.A e?w if .A* -It ..I I ... t • -r- .• .4 C* • •V'J ?*•*•••• '".k 

Co4Uur.l W4 -* J Knur- r I • •"« *•-** '•*« ‘ r * ** * *'* 

tl d i.io v..h r.'-u-n i r ft gucsi a a. U.»••«*» *•••*» tr-i- -•* in mk •- -*»* «a » •* '• ' 

I 4 (artuf* lo c*.r. ? '.a*.*- • * . * *.l .• »-* '•»."> ^ ’• »’ •»< ,v s ^* *' ’ 

af.< art »• 1*1 •• : l v -.»cr* ami U.i f -ft* m Ih* laf.a,ial r»*« far* 


• t hr 


bow u» iuh* la pfi a 


..t*ral .kill J«rM«ic m ijluc or 
i<n i!.» ,m I., p ,| -r m*l ■!. liver 

,r l r %?* <11 nr i<c L. a mi v it*.- il. in 
.ft.I (-r. . ftiivi irt it: l i liirfal 
..il .») iuIi r.j i.n «h>l| r.H Itc 
a. i »'«.*•! .<* nif N; wt.« a» Ir.on 
irw u.nk n'a» >.i< unit icii 


lf«m lni« m Ih*« a« n t .«« mr%m .MHa n. 

pan ol the Co- •'«■'** • rt.» is: r •' . 

fiKil ih:fAM. |nil Hr I ifil-;.:-!; t'ai i 

Miyw-rwa or i*h:.i .ri n.ih t> 


:j m » Cl If cr-rtccl i.oM<:.r«l. i nJ r. * »n r I.I lfan»l%» i«j »h 4j or -ay 
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• « o'ihi .vi c Oft hoi ol i no Co..*wral an-1 propel. Ih.icof. or «•» two or n*ano aoy 

. . IT-: i -- I- _ 


I. Foe# Afomi ol h.« 

J. Froponi Fir..- • 

*1 orvy ..~.. l— — 


C’.SCLoSUnC STATCMENT 

f OolriH •' J Oo' oqwtMcy CHaf^P*: 


Infer* it ot rS# n« ol - 


. pel year null bo poyoblo 


leqoircd CepoMl Fa.anc*. 
•I any 


Tefal Fine *■•i liPIkl Caonjo 0 rsd 

ItqwMtj Oepoi-i ftaUnct, 

il ony ..S- 


on #*e pr«fv pal air*owri of any payment u not 

mail o'ttcn o-e. atn* w-c»i f / oJvorxet mri? by Bank 
lor Hie occoan* c: in# Loi.'.J »o cor# C«b»a'U) de'aw.ia. 
The 0'.b , e»*»l • a'-.ase »eca red io pay cent ol codec- 
(.on *nd eiprmn. mtlvd.nQ *iio«n#y» and irgil 
•iptIMtt. 


3. Amount Fmenced H — 7} 


. s- 


4. FINANCI CMA7.&I -..V- 

(For pa'pc.a or to^nuirs fmonc# 
Cha^o # demon! ne»* <i comouni »o 
hove 0 r *ar,fy #1 or.o-nj.l yta*) 

•vy of 

_s- 


10 Fiepaymenl F*nal*y. il any. 


Other . 


S. Tdli OI F#ym*f»n () + 41 
A AmiUAi r:*:ci.NTAO« rati . 


- U 


7. Other CharQea. If any. ihrmitedt.t- 

' - l - 


tl. Rebel# of Unearned Inferet* woon Frepaymenf: 

Q Interetf thell ceaie m accrue on me amount ol any 
prepayment Therr naM be no reoaie of any P'raa-d 
Finance Otarge. otntr man mtereti. Any unearn-d m»er- 
oti theretofore <o a: rS t» compu*ed p'cporiion* 
etely and rebate! wnen me loan •* pam .n IwU. 

□ Other -- 


Credit life Fremhur* S— 


I. Payment Schedule: (Completed item n applicable) 

Q | ,i ,-payable a* a »<nqle payment on 


C i- 


miaretf payable month'* < 
day ol ea'.h calenda' momn ( 
♦or payment oI «ho loan. 


partMe on den-and phrt 
1 en the 


accrued 
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AFFIDAVIT OF BRUCE R. DAVIS 


THE COMMONWEALTH OF MASSACHUSETTS 



I. r- - ' 

^ J . • 



SUFFOLK, cs. SUPERIOR COURT 

EQUITY NO. 

"VlUL 

D-Z INVESTMENT COMPANY, . 

. Petitioner 

— oJiJ U 

v. ’ 

ROBERT E. HOLLOWAY 
NORMAN BRASSLER 
MAURICE J. BRICK 
MELVIN S. TAUB 
PETER E. SIMON 
JACK G. TAYLOR 
CHARLES GILLSR 
. JAKES R. MOSELEY, III 
DALLAS S. TOWNSEND, JR. 

HERBERT E. HARPER 
. DR. GORDON W. McKINLEY, 

as they are the Trustees of 

NJB PRIME INVESTORS, * 

a Massachusetts Business Trust 

with transferable shares, V 

Resp'ondents 


AFFIDAVIT OF BRUCE R. DAVIS 



Bruce R. Davis, being duly sworn, deposes and says: 


1. I am the President of D-Z Investment Company ("D-Z"), a 

Delaware corporation, which is the holder of record of 200 shares 

of beneficial interest in NJB Prime Investors ("NJB"), a Massnchu- 

> 

setts business trust, with transferable shares. D-Z is, in addi¬ 
tion, the beneficial owner cf^77,100 shares of NJB held of record 
by Jay U Co. D-Z has filed with the Securities and Exchange 


.qnly. copy available 
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Commission a Form 13-D, which is annexed to the Dill of C-iipluint 
in this proceeding. 

2. As set forth in the Bill of Complaint, D-Z seeks to 
inspect and copy a current list of shareholders of NJB. D-Z's pur¬ 
pose is to enable D-Z to communicate with other shareholders of 
NJB in order to join with them in efforts to influence the -manage¬ 
ment or to obtain control of NJB. D-Z- does not intend to sell the 
list of shareholders or copies thereof, nor to use said list for a 
purpose other than the interest of D-Z as a shareholder of NJB 
relative to the affairs of NJB. 

3. It is urgent that D-Z communicate with the shareholders 
of NJB with respect to‘serious matters affecting NJB and its 
management of which D-Z has become aware. On the basis of published 
information* relating to NJB, and to Prime Motor Inns, Inc. 

("Prime"), which is the owner of 49% of NJB Prime Advisors (the 
"Advisor"), the investment advisor to NJB under a Management and 
Advisory Contract, there would appear to be self dealing between 
Prime, the Advisor and NJB to the detriment of NJB and its share¬ 
holders. The principal officers of NJB are also officers of Prime 

1 * 

^ and of New Jersey Bank, N.A. (the "Bank"), which owns the remaining 

* 

51% interest in the Advisor. On the basis of telephone conversc- 
* tions with management, of NJB and a recent inspection of properties 

♦There will be available to the Court on the hearing of this proceed¬ 
ing copies of filings made by NJB and Prime witli the Securities 
Exchange Commission ("arc"). 

2 . . -« 

ONLY COPY AVAILABLE 
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of which IIJU is the owner or mortgagee, there arc indications 
that the interests of NJT. bave been grossly neglected. Attempts 
to meet personally with management of NJD have been rebuffed. In 
order to protect its substantial investment in NJD, it is essential 
that D-Z communicate with other shareholders to decide upon and 
initiate appropriate protective action. 

4. In first delaying and then opposing D-Z's efforts -to 
obt'ain the list of shareholders to which, as I am advised by 
counsel, it is clearly entitled, management of NJB has deepened 
my concern that the interests of NJB's shareholders are jeopar¬ 
dized by the self dealing and gross neglect to which I have 
referred. In seeking to frustrate D-Z’s request for the NJB share¬ 
holders' list while mailing NJB management's proxy solicitation 
materials, NJB management asks the axd of the Court in preventing 
D-Z's communication with other NJB shareholders. 

I ' • • 

5. It is neither necessary nor appropriate in a proceeding 
to obtain a list of shareholders to attempt to prove in detail 
that self dealing and gross neglect have in fact occured, nor the 
extent of damages to shareholders of NJB which have, or may here¬ 
after, result. However, it is significant to note the following 
areas, based upon documents filed with the SEC and actual inspec¬ 
tions of properties under my supervision, which require consulta¬ 
tion among shareholders and further investigation: 


3 . 
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*9 


(a) Prime has sold properties to NJB, immediately 

following the completion of construction of such properties, at a 

profit, reflected on Prime’s income statement for its fiscal year p/$ 

P q 

ended June 30, 1972, in excess of $1,571,000. Decause these 
properties were leased back to a joint venture of which Prime I'K 

owns a 50 % interest, AICPA rules adopted in June 1973 required 
Jhat this profit entry be reversed and realized by Prime over the * 
initial lease-back term. However, from the point of view of 
NJB, it has made cash payments to Prime to acquire these properties, 
subject to a first mortgage, at a price more than $1,571,000 in 
excess of Prime’s cost for the properties, and NJB remains entirely 
dependent on the successful operation of these properties by the 
joint venture in order to receive payments under its net lease. 

If the property is not successfully operated, and the lease pay¬ 
ments are not made, NJB’s investment in these properties is 
jeopardized. There is reason seriously to question whether the 
profit realized by Prime at the expense of NJB should be repaid 
to NJB. However, two of the t rustees are themselves officers and 
substantial stockholders of Prime, and concern exists as to whether 
the rights of NJB will be vigorously pursued. 

. (b) At November 30, 1973, a very.substantial portion ’1$ #c /■ 

* 

of the assets of NJD, which would appear to be at least $17,062,000,°".;'*' 
was committed or invested in properties owned and/or operated, 

directly or indirectly, by Prime nnd companies jn which Prime had 

"*3u. v",. 

A 

\ C •••>/. 


a mo 
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a substantial interest. There is reason to question the prudence 
and propriety of these commitments and investments in light of 
Prime's reported net worth and earnings, as well as the ability of 
MJD's management to deal at arm's length with respect to them. 

(c) In the fiscal ypar ended November 30, 1972, the 

e ' 

Trust paid $514,000 as br^..erage and origination fees to a Prime 

Subsidiary. In the fiscal year ended November 30, 1973, the amount 5K — 

'73 

of such payments increased to $1,024,408. While the Declaration of 


Trust of NJB purports to permit such payments to affiliates of the 

Advisor, the existence of the required fairness to NJB and its 

shareholders of each such payment is open to doubt. I am concerned 

as to whether the interests of NJB and its shareholders, which may 

be adverse to the interests c*f Prime and/or the Advisor, will be 

vigorously asserted by management of NJB. 

''•» (d) Tor the fiscal year ended November 30, 1972, NJB ' "L . 
• P/S P'i 

paid advisory fees to the Advisor of $435,186. In the fiscal _ 

* * * r 

year ended November 30, 1973, such fees were $357,969, after a ^7 \,o»C 

refund based on the interpretation by NJB and the Advisor of. the 

Advisory Agreement between NJB and the Advisor, of $862,600. I 

have asljpd NJB's management to explain their calculation of the 

amount of the fees and refund. After first scheduling a meeting 

with me for Thursday, May 16, 1974, management of NJB has r.cellcd 

the meeting. In view of the fact that the principal officer:; of 
1 

NJD are also officers of the Bank and of Prime, and that the- Bank 
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and Prime owned, Respectively, 51% and 4 9% interests in the 
Advisor, I am concerned as to whether NJB’s interests in respect 
to these fees and refund will be fully protected. 

(c) In its financial statements for the period ended 

toft 

November 30, 19/3, management of Rib set up reserves for losses ' 

of $4,302,736. These reserves were- set up because of threatened 
losses^affecting approximately $15,000,000 loaned to, or invested 


c m 


,-<4 l\ 


*1 z 


> 


in real estate leased to, the Walter J. Kassuba interests, on |g- ir ^ 

ch annual rental of $1,205,875 is payable to NJB. These 

properties are apparently subject to senior mortgages aggregating 

more than $27,500,000. The Kassuba interests are in reorganiza- 

tion under Chapter XI of the bankruptcy laws of the United States, *£-/-—=» 

m 

and no rental has been received by NJB, so far as I am aware, 
since October of 1973. it is urgent that the Trust take appropri- 
ate steps to protect its interests in the properties leased to 
Kassuba, including arrangements with the first mortgagees of these 
properties and active participation in the protection and rehabili¬ 


tation thereof. Another real estate investment company. First 
Mortgage Investors, ha3 already taken action (as disclosed by the 
clipping from the Wall Street Journal of March 28, 1974, annexed 
as Exhibit A hereto) to release the properties in which it is 
interested from the pending bankruptcy proceeding. Action to this 
-•nd, with the concurrence of the first mortgagees of the affected 
properties, is urgently required to protect the interests of NJB 




6 * 
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with respect to its properties which are leased to Kassuba. 
Inspection of the NJD properties leased to Kassuba, made at r.iy 
direction, has disclosed that they are grossly neglected. Other 
properties of NJD, or in which it has an interest, which have 
been inspected, also disclose gross neglect. Unless immediate 

m 

and vigorous action is taken by management of NJB to protect its 

interest in these propercies, not only may the losses reserved 

against in the November 30, 1973, financial statement of NJB 

occur, but even greater losses are threatened. 

(f) I am advi-ed by tax counsel that under the 

Internal Revenue Code provisions applicable to REIT' 90% of the 

real estate investment trust taxable income of NJD must be 

distributed to its shareholders p^ior to November 30, 1974 (or 

any earlier regular dividend payment date), pursuant to a dividend 

declared prior to the filing of NJB's tax return, in order to 

avoid taxation of NJD as a corporation for the year ended 

Hovc:;iber 30, 1973. Since, as I am advised, under applicable tax 

law, the reserve for losses of $4,302,736-may not be accepted as * 

l 

a charge against income for tax purposes, NJD management must 

K. 

consider the declaration and payment of a dividend, as aforesaid, 
in order to avoid disqualification as a P.EIT for the taxable 

O . 

year ended November 30, 1973, with the resulting imposition of • 
approximately $2,000,000 of federal corporate income taxes. I 
have personally expressed my concern, in a telephone conversation 
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with Mr. Kobcrfc Holloway. Chairman of the Hoard of njb, 'hat means 
must be thoroughly explored to avo.d depletion of the cash avail¬ 
able to NJ3 in the face of its heavy commitments and the scarcity 
of, and high interest rates applicable to, borrowed money. It is 
important that prompt action be t&!"■>. -ay NJB's management to 
explore and resolve tax and securities uws questions which must 
be resolved if declaration and payment of a cash dividend, to the 
detriment of NJB, is to be avoided. 

6 . As noted above, a telephone appointment was made on Hay 8, 

1974, for me to meet on Thursday, May }«, 1974, with rianagement of 

NJB. A copy of my letter, confirming this appointment, is annexed 

as Exhibit B hereto. By telephone call and telegram on Tuesday, 

May 14, 1974, this appointment was cancelled. It seems evident 

» 

that management of NJB does not wish to discuss the remedial action 
urgently required to end, and make restitution for, the self 
dealing and gross neglect of NJB's affairs to the detriment of 
NJB's shareholders. In view of the delaying tactics by which 
NJB’s management has sought to prevent its shareholders from 
obtaining a list in order to communicate effectively to develop a 

program for protective action, it became necessary for D-Z to 

' <* 

commence this action and to obtain a temporary restraining order 
to prevent NJB's management from proceeding with the solicitation 
of proxies for their annual meeting until three days after the 
shareholders list was delivered to D-Z. 


0 . 
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7. One of the alternatives which D-Z must seriously con¬ 
sider, in order to protect its interests and that of other share¬ 
holders, is the solicitation of proxies for the annual meeting of 
HJB shareholders presently scheduled to be held on June 13, 1974. 

In order to evaluate this alternative intelligently, it is essential 

» . 

that D-Z have available a current list of shareholders of NJB. I 
am advised by counsel that recognition of this urgent necessity 
resulted in the grant of the temporary restraining order now in 
effect, requiring that NJB deliver its shareholders list at least 
three days before mailing materials relating to its June 13, 1974 
meeting to shareholders. I respectfully submit that this temporary 
restraining order should be continued in effect and that the Court 
should order NJB affirmatively to furnish forthwith a current list 
of NJB shareholders. 



Bruce R. Davis 




A 1745 

DEFENDANT TRUSTEES' EXHIBIT 22 


LETTER F10M GEORGESON & CO. TO BRUCE R. 
D-Z INVESTMENT COMPANY DATED MAY 28, 


DAVIS OF 
1974 


GEORGESON & CO. 

co wall eii err. ro.v/ ycvx.n.v. coos • tso 43a u7o 


May 28, 1974 


Mr. Bruce K. Davis, 
President 

D-Z Investment Company 
420 14th Street N.W. 

A .nta, Georgia 30318 

Dear Mr. Davis: 


■p ; m /r*i TSTry •.—3 v> 

MAY 30 ISM 

SECURITY iflANASJsViEr’T CO, 


\ thc ^PPortunlty of meeting you and your associates and ve are 

i!j ;? ” lth y °“ ln ” 1,h >•““ *»««“»= *» 

This letter sets forth the terms 'nd conditions under which you will ernlov 

*J C l adV ! SOr * nd t0 soliclt stockholders 

M.J.B. Prime Investors ln connection with an adjournment, if any, of thc 

annual neeting of that conpany scheduled for June 13, 1974, or o special 
meeting called within six months of the date hereof. ’ P 

(a) The solicitation services we will perform on your beh»lf will i—l-Je 
the solicitation of proxies frea (11 bro’-e-t wi, .I.i ? in.ii.je 

(includin G the delivery of thc proxy^oliciting^tcrial 
holders of Record?" di ° trlbutlon t0 the beneficial owners); and (2) individual 

our 8ervlc cs, you will pay us the sub of $25,000, which sum will 
• iuil be oIid XPe " SeS |, providlne the *bove services. (1) The sum of $5,000 
of $5 0 P ilT ** ecution °t this agreement. (2) An additional sun 

of prow soU^tiM Pay ^ ?i at SUCh tl,ae ” aCtlVC P^Paration for the conduct 
the 1 ? Sha11 C0B!mencc * (3) The balance shall be payable upon 

the conclusion of our solicitation of stockholders on your behalf! 

ihLres fo! e fon° a r5 eCk ‘ ltCBl2e , and P fl y» for your a akers' and banks' 

obtlinlnn If f 3 aollciti W »*tcrial to . eiicial owners and for 

telephone rnii"*’ lnstructions • Including coot of cables, telegrams, and 

each bfoJfr 'andYT?*"** WhlCh SCrVitC y ° U Uil1 P ay us flftv cents 
of such chlrio! bank invoice paid by us. Funds advanced by us in payment 

.«! win b. bill*^ “ 0 “ n ' in '“•*'«<* <b, ,bove 

f^ld IT o 1 ? 1 rclnburrc us f °t printing costs of supplementary proxy matcri'1 
Ks connLT' “TT' ^ Dat " ial a " d supplied to brokers and 

SHaKr 5 £ 

expenses or diVburScl.nic^th^r'i^rb^y^! CC ° Ck * ,0lJcr lict a " d £or or., other 


oostow . . V. ejHwnpw n c • nrruounan . cuvuano ."ntTiw . chcaco *. ujeanocics 

r4 , vi' '4N1AIMS h ,11 ii + tpm . encs • . . mrx v-'tro 

Derr 

1 g ^ i:lm. 


r.AN r nAvrr.ro 
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G 


- 2 - 



(e) You represent to u3 that you will comply with, and we represent to you 

that we will comply with, applicable requirements of law relating to the solicitation 

of proxies for such meeting. 


If the'above is agreed to by you, please sign and return the enclosed duplicate o' 
this' letter. 

^ - 

ACCEPTED: Very truly yours, 


D-Z Investment Company 


By. 
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LETTER FROM BRUCE R. DAVIS TO MORGAN GUARANTY TRUST 
COMPANY DATED MARCH 15, 1974 



HW12 4211009 ' 



SECURITY 


MANAGEMENT 

March 15, 1974 


Mr, Jacob M. r.ath 

Morgan Guaranty Trust Company 

23 “all Street 

New York, New York 10005 

RE: Tender for Beneficial Shares of a Realty Investment Trust 


Dear Mr. Cath: 

I appreciated your ti*me and conments during our meeting on 
Tuesday relative to formulating a plan to tender for the shares 
of beneficial interest of a real estate investment trust. The 
following is an outline of my thinking and plans for the tender: 

The REIT's are under terrific pressure today due to mounting 
problems with various loans in their portfolios. The accountants 
are scrutinizing the loans very carefully and requiring large 
reserves to be established which previously were not required. 

The establishment of the reserves has «-ut deeply into the earnings 
of the trusts. The public has become disenchanted and the stocks 
of many of the REIT's are selling at from 40% to 60% of their 
book value. 

# « 

The entire concept of REIT's is not realistic in that an entity 
cannot continue to loan their money in high-yielding and high- 
risk loans, increase their earnings each period, and pay out 
90% of what they cam. The more loans being made the more risk 
of loss and v>ithout proper reserves and retained earnings to fall 
back on, they will eventually run into trouble, which is what 
is happening today. In addition, the trust personnel arc not 


* 


Sot'irUy . . . . I Cu . / Ki.uiIlciiIIi SlrciH. N W., Albnla. UOIIIB / (104) H73 2UHI 
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Mr. Jacob M. Cath 
March 15, 1974 
Page 2 


capable of salvaging trouble loans without looking to outsiders 
and since they have made their loans in so many different 
geographic areas, administration of the loans is a fantastic 
undertaking. 

I have made a careful study of various REIT's which have a 
market value of between 407. to 607. of book value. In every 
instance, the holders of beneficial interest were a large group 
of people ranging in the thousands with no one owning more than 
1 % or 27, of the outstanding shares. In addition, the advisors 
to the trust, and for all practical matters the controlling 
interest of the trust, hold little or no shares of beneficial 
interest. 

The advisors have made substantial fees for managing the assets 
of the trust and, in addition, have related mortgage companies 
which derive additional fees for placing mortgage loans with the 
trust. The advisors, in an attempt to maintain increased 
earnings, have leveraged the trust's equity and in 1973 got 
caught with increased interest costs as commercial prime rose. 
Also, in their desire to increase earnings, they became lax in 
their requirement as it relates to the borrowers and this, 
coupled with geographic problems, made proper loan administration 
difficult. To compound this, the increase in interest rate caught 
many developers unprepared and unable to make good on their loans 
as they matured. Due to the rapid growth of the industry, 
personnel became a major problem and the trusts were unable to 
staff properly. When all these factors occur, you arrive at 
the current troubled situation of the trusts. 

I do feel that most loans, with proper administration, can be 
salvaged at par and with this in mind it is my opinion-that if 
a successful tender could be made for the shares of beneficial 
interest, you would be buying dollars fot 40 7 to 60 % of the 
dollar. 

I have chosen three trusts as candidates and once the necessary 
funds are arranged, one will be chosen. As I previously stated, 
each is selling at 407. to 607. of its book value and a tender at 
120 % to 130% of market value would still keep the price below 
60 % of book value. The total dollars needed would range between 
$5 million and $7 million. 
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March 15, 1974 h 
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I propose that a surprise tender be made. Due to the substantial 
fees the advisor earns, he will most likely be unfriendly. The 
stock price of the trusts is about 407. to 60% of the original 
offering price and/or the-market price of one year ago. The 
trusts are organized in Massachusetts, which allows any share¬ 
holder access to the stock records of the company. This enables 
us to have a listing by name, address, and percent of ownership 
.for each shareholder. 

I propose that our company will fund the first $1 million needed. 
Our money will be used to absorb all front end expenses of the 
tender in the event of success or failure. The balance of the 
funds would be provided by the investors who would have a debt 
and equity position. The details of the arrangement would have 
to be negotiated. 

Initially, we would tender for a minimum of 51% of the shares 
of beneficial interest. Absolute control of the trust would be 
in the hands of those owning 51% of the shares. We would also 
want to comply with the IRS rulings as they apply to ownership 
so as to not initially destroy the tax status of the trust.' If 
we are successful in our tender, it would be my idea to allow 
the advisor to continue for some period of time so that problem 
loans could be worked out and if there was any lack of due 
diligence in the origination of the loan or its administration, 
that responsibility would be with the advisor. We would, of 
course, assist in helping to cure problem 7 ns by using our 
expertise in the development field. Our cor >any develops apart¬ 
ments and condominiums and presently r.anages in excess of 4,000 
apartments. 

At some point in time, we would cancel the advisory contract. 

All the advisory contracts are for a period of one year and can 
be canceled by the trust upon 60 days notice. We would install 
our people as the trustees of the trust and, in addition, form 
our own advisory company. 

By maintaining the trust status, the servicing of the debt incurred 
in the acquisition of the trust can be accomplished via the trust's 
earnings which are passed through to the shareholders. 
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The npxt step would be to gain voting control of 66-2/37. of the 
outstanding shares and vote to eliminate the trust type of 
ownership. It requires a, 66-2/3% vote to convert the trust to 
a regular corporation. Once this is accomplished, I would 
envision seeking real estate loans with equity participation. 

In addition, I would use the corporation as a vehicle-to tender 
for other trusts which meet the percentage criteria of market 
value to book value and have acceptable loan portfolios. 

It is also my intention to merge our operating company into the 
corporation on a stock-for-stock basis. Prior to the merger, I 
would contribute our stock in the trust to the corporation so 
that when the merger is concluded, the stock and related debt 
would be assumed by the corporation. The corporation has 
sufficient value and assets to retire the original indebtedness. 

The end result would 'be a public corporation with a strong equity 
position, good management, and a new direction. All of the 
foregoing can be accomplished with discounted dollars. 

It is my opinion that this entire plan, if possible, should be 
put into motion as promptly as possible sin^e the trusts are 
under the greatest pressure today and no one has yet come forward 
with this type of plan. 

I think the above is a fairly complete outline of the procedures 
and of my thoughts. If there is any additional information or 
any clarification of the ideas needed, please contact me. 

I would appreciate your advising me of your thoughts relating to 
this matter. 


Yours very truly. 


BRUCE R. DAVIS 
Chairman of the Board 
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LETTER FROM LAWRENCE ORBE OF CANTOR, FITZGERALD & CO. 
TO BRUCE R. DA V IS DATED MARCH 22, 1974 


&?/zycfCftf/ ?' r £e.,.j7y/c. 

INVESTMENT BANKERS 

> 

M4» AVC.Or TMt AMCMICAS 
NIW TOM*. 94.-T. lOOlt 
ItlXj »4l«t400 


March 22, 1974 



Mr. Bruce R. Davis 
Chairman of the Board 
Security Management Company 
420 Fourteenth St., N.W. 

Atlanta, Georgia 30318 

Dear Bruce: 

Pursuant to our continuing negotiations regarding the 
possible acquisition by you of a Real Estate Investment Trust, 
the following will serve aB our fee arrangements with you and/ 
or your company. 

* 

1. Cantor, Fitzgerald b Co., Inc. shall receive an 
initial expense allowance of $2,500. 

2 . If we assist you in arranging the financing required 
to complete such transaction, our compensation shall be 
5% of the first million dollars, 4t of the second million 
dollars, 31 of the third million dollars, 2% of the fourth 
million dollars, II of the fifth million dollars, and II 
thereafter. 

3. if ths acquisition program involves a tender offer, 

we shall be Dealer-Manager and shall receive compensation 
to be negotiated for such role (customarily such compensation 
is on an expense allowance plus a per share basis times 
the number of shares tendered for and successfully*received. 

4. If we find an appropriate acquisition candidate, we 
shall look to separate compensation for such role based 
on the formula in number two above. 



& 


ntvtfiL? hills - P4Cw ron* 
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Mr. Bruce r. Davis -2- March 22, 1974 


If the understanding meets with your approval, please 
initial a copy in the space provided below. 



Lawrence Orbe III 
Vice President 
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LETTER FROM WILLIAM P. MILLER OF CANTOR FITZGERALD & CO, 
TO BRUCE R. DAVIS DATED APRIL 16, 1974 




April 16, 1974 


Mr. Bruce R. Davis 
Chairr.an of the Board 
Security Management Company 
420 Fourteenth St. , 

Atlanta, Georgia 30313 

Dear Srucc: 


SeletUd 6 c: { cc P t . t: ‘ J “ Pnragraoh one thereof'is hereby ' 
ue.ctcd and replaced by the following paragraph. 

vnu -ini 9 ant0 V. FitZ2< ; r;lld ^ Co., Inc. shall represent 
you and ;,ivc novice and consultation relating to 

rBlai"p , ' n ^n t0n ‘v! r01 2 f a pHl'iicly owned real estate 
...r.c 1 atei compeYiy. ,ou shall nr»v this rim « r e~ o r 

.«t ue me of 5,5,000 a month for a period 
ii* 1 * ,,10ntns from the date of this letter. In 
addition to the aforesaid fee of $30,000 vou shall 
as statements are rendered, reimburse thii fiX & 
«fih d r. TCCt . cx l? rnsc = incurred on your behalf. You shall 
Vl? S i5 nis *3 of * hls letter renit to us one month-; 
for’initinf hC SU::> ° f $ J ,00 ° representing reimbursement 
behalf 1 cxrcnscs trendy incurred by us on your 

If this amendment moots with your approval, please 
s-gu a copy in the spaco provided below and rcturE to'nc. 

Very truly yodrs, 


Killian P. Miller, 

' Senior Vice President 

AGREED TO AND ACCEPTED DY: 


ruco ic. Davis 
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LETTER FROM BRUCE R. DAVIS TO COLUMBIA NATIONAL BANK 
OF CHICAGO DATED JUNE 18, 1974 



• >* 



y\U 

/# 

-'V-'V. *•> ’.T- ->.--7. ..--f C j *' ..'A' --\.H. . • v 

v.;..-,;. .. ** •?>' *7" ■£*.- 

.i ~b/4 / .►«' v.'v .«!>••' 

t v. (•* ■’.>>' i .&>'• • • •• '■ •• *■' a .«'i,. ►«: «.'•< * r t 

June IS, 1974 


• ;.-Vt 


Hr. Burton L. Gordon, President 
-Columbia National Bank of Chicago-' 
5250 N. Harlem Avenuo 
Chicago, Illinois 600S6 



Re: 25,000 shares NJB Prime Investors 



Dear Mr. Gordon: 



Please recoivo from ay account, held at Cantor, 
Fitzgerald 5 Co., Inc., 232 North Canon Drive, Beverly ' 
Hills, California, for the account of D-Z Investment 
Company, 25,000 Certificates of Beneficial Interest of 
NJB Prime Investors versus a loan of $62,500. 



The funds are to be paid to Cantor, Pitzgerald 
Q Co., Inc. upon the receipt of the Certificates by.you 
■or your Uosignoe. -- .f 

I havo previously executed•loan forms which- 
havo boon transmitted to you. 








•Very truly yours, 

'^'VrV, 




r, •> ./ 


am 

cc: Mr. Michael Ford 


Bruce R. Davis 
President 
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D-Z INVESTMENT COMPANY CUSTOMER'S AGREEMENT WITH 
CANTOR, FITZGERALD & CO., INC. 


UMITLU I'OWKK OF ATTOKNF.V 


ct (// 


- ^ _ 

VflUfMC nf Ar.-rtl ^ ... / ■ I— ■— 


D-Z ; n#vcstf 

V By / /L ./ 


Company 
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DrUce R.' Davis, yresidtnt 


CAWTOR, F1TZG2RALD E. CO., li'JC. 

MEW ACCOUNT INFORMATION 
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EXHIBIT 4 

D-Z INVESTMENT COMPANY, $50,000 6% PROMISSORY NOTE 
PURCHASED BY HAROLD B. LEVIN ON APRIL 29, 1974 

D-Z INVESTMENT COMPANY 

C| PROMISSORY NOTE 

DUE MARCH 31, 1975 



Atlanta, Georgia 


C , 1974 


FOR VALUE RECEIVED, the undersigned D-Z INVESTMENT 
COMPANY (hereinafter sometimes referred to as the "Corporation" 
or the "Borrower") a corporation organized and existing under 
the lav;:; of the State of Delaware, hereby promises to pay to 
the order of 'rV i\ n..O \ L v i n* _,the principal 


amount of 


V. 


I— \ i n‘ 

~-cV. < • v 


(Sy.f • r . ' 
on tl 


! t c r —- Dollars 


) on March 31, 1975, with interest (computed 


.o basis of a 365 day year) on the unpaid balance of such 
principal amount from the elate hereof at the rate of six (6%) 
per cent^por annum until the same shall become due and payable, 
and with interest on any overdue principal and on any overdue 
interest, if any be due and payable (to the extent permitted 
under applicable lav:) , at the race of ten (10%) per cent per 
annum, payable on demand. 



THIS PROMISSORY NOTE IS A SECURITY 
WITHIN THE MEANING OF THE FEDERAL 
AND GEORGIA SECURITIES LAWS. IT 
KAS_J1Q2*._T-r;REGISTERED UNDER THE 

Federal securities act or the sec¬ 
urities ACT OF ANY STATE. THIS 
PROMISSORY NOTE IS BEING ACQUIRED BY 
THE HOLDER FOR INVESTMENT PURPOSES 
ONLY AND NOT FOR RESALE. NO SUCH 
NOTE MAY BE SOLD, OFFERED FOR 
SALE, ASSIGNED, OR TRANSFER" ED 
UNLESS A UEIISTRATION STATEMENT UNDER 
THE FEDEiL.T. BECEEITi' G ACT AND APPLI¬ 
CABLE S .’ATE SECURITIES ACTS, WITH 
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RESPECT TO THIS PROMISSORY NOTE, IS 
THEN IN EFFECT OR AN EXEMPTION FROM 
SUCH REGISTRATION REQUIREMENTS IS 
THEN IN FACT APPLICABLE TO SUCH PROMIS¬ 
SORY NOTE. 


1 . 


Payment of principal and interest due and payable 
hereunder shall be made in lawful money of the United 
States of America at the principal office of the corporation. 


2 . 


This Note is one of an authorized issue of six (6%) 
per cent notes of the Corporation due March 31, 1975 (herein¬ 
after referred to as the "Notes") of the aggregate principal 
amount of $1,250,000 Dollars, all of like tenor (except as 
to denomination) all of which Notes are entitled to the 
benefits and subject to the terms hereof, duly authorized by 
resolution of the Board of Directors of the Corporation 
adopted April 24, 1974. All of these Notes are and shall for 
all and any purposes be treated as Notes of the same series. 

3. 


Redemption. 

(a) The Notes shall be redeemable at the option of 
the Corporation in whole or in part at any time or from time to 
time, at par plus accrued interest to the redemption date. 

(b) Notice of any redemption shall be given by 
mail, not less than ten (10) days nor more than thirty (30) 
days, prior to the date fixed for the redemption, to the 
named payees of the Notes at their addresses as appearing in 
the records of the Corporation, or in the event that any of 
these Notes have been assigned or otherwise transferred and 
if the Corporation has been notified of the name and address 
of such transferee, notice hereunder shall be given by mail 
to such transferee. 


2 
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(c) In case of the redop.ption of part only of a 
Note, the notice'provided for herein shall specify the por¬ 
tion of the face amount being redeemed; and upon payment of 
the portion redeemed, the Note shall be cancelled and a new 
Note, of like tenor, issued for the unredeemed balance, all 
at the expense of the Corporation. 

(d) If this Note or part thereof shall be called 
for redemption and notice of redemption shall be given as 
aforesaid, interest shall cease to accrue from and after the 
redemption date on this Note or the part hereof so called for 
redemption (unless default shall be made in the payment of 
the redemption price upon presentation and surrender hereof). 


4. 

All of the Notes constituting this series shall 
rank pari passu without preference or priority of any kind 
over one another, and all and any payments on account of prin¬ 
cipal cr interest ('whether redemptions, prepayment, purchase 
by the Corporation or any other type of payments) shall be 
applied ratably and proportionally on all outstanding Notes 
of this series on the basis of the principal amount of indebted¬ 
ness represented thereby. 

5. 

Voluntary or Involuntary Breach of the Corporate 
Obligation. . 


The following shall constitute acts of Default under 

this Note: 


(a) If default shall be made in the payment of the 
principal and interest of any of these Notes when and as the 
same shall become due and payable, or in the observance of any 
other covenant herein contained; 

(b) Upon appointment of a reciever, conservator, 

or liquidator of or for the Corporation, or of or for a substan¬ 
tial part of the property of the Corporation, whether voluntary 
or involuntary; __ 


3 
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(c) Upon the making of an application for any 
aforesaid appointment, or upon the suspension or discontinuance 
of the; business of the Corporation or the making of an assign¬ 
ment for the benefit of creditors or composition with creditors; 


(d) Upon the adjudication of the Corporation as 
insolvent, or upon the filing of a voluntary or involuntary 
petition in bankruptcy, or for a bankruptcy composition or 
extension, or the approval of any other petition pursuant to 
the provisions of the Bankruptcy Act of the United States of 
America, as last amended, by or against the Corporation; 

(e) Upon any part of the business or property of 
the Corporation being taken possession of, or closed, by any 
authorized governmental agent or body, or by any procedure 
authorised by law; or 

(f) Upon the Corporation becoming the subject of 
liquidation or dissolution proceedings. 


6 . 


The Corporation may deem and treat the person in 
whore name any Note shall be registered in the records of the 
Corporation as the absolute owner of such Note for the purpose 
of receipt and payment of principal or interest on such Note 
and for all other purposes, provided, however, that upon 
receipt of written notice fren a registered holder of any of 
these Notes stating that he has transferred his Note and 
stating the name and address of his transferee, the Corporation 
shall register such transferee as holder of the Note, and, 
further, upon request by any transferee of any of these Motes, 
the Corporation shall cancel the transferred Note upon its 
surrender to the Corporation and immediately thereafter 
reissue to the surrendering transferee a Note of like tenor 
showing said transferee as payee, all at the expense of the 
Corporation. 


7. 


The Corporation covenants and agrees that no divi¬ 
dend of any kind or character (except stock dividends) will be 
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declared or paid on any share or shares of stock of the 
Corporation until such time as all of these Motes are paid 
in full or the Holders of a majority in amount of these Motes 
have consented to such dividends in waiting. 

8 . 

In the event that any of the Holders employ an 
Attorney-at- Law to collect any amounts past due under the 
terns of these Motes, the Corporation hereby covenants to pry 
to said Mote holder (s) in addition to all other amounts payable 
hereunder, the actual expenditures, including reasonable attorneys' 
fees not to exceed 15t of the unpaid balance, to secure or collect 
any amounts due hereunder. 

9. 

None of the Mote holders shall be deemed to have 
waived any of their rights or remedies hereunder unless such 
waiver is made in writing duly signed by the particular Mote 
holder or his duly authorized agent. 

10 . 

The terns and conditions of this Mote shall be 
binding upon and enure to the benefit of the Corporation and 
its successors and assigns, and the Mote holders and their 
respective heirs, personal representatives and assigns. 

11 . 

Nothing herein shall impair the obligation of the 
Corporation, which is absolute and unconditional to pay the 
principal and interest on those Motes in accordance with 
their terns. 


The Corporation and the Mote Holders may at any 
time arc-after modify this Note by a further written instru¬ 
ment, signed by Holders ov.auing G6 2/3° of the outstanding 
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amount of these Notes. These Notes shall not, however, be deemed 
modified in any particular by any act of the Corporation or 
of any of the Note holders except by such agreement in 
writing signed by said Note holders. 


13. 

These Notes are unsecured except that Jerome 
Zimmerman and Security Management Co., Inc., the present 
sole shareholders of the Corporation, have deposited their 
shares in Escrow as security for the payment of these 
Notes pursuant to an Escrow Agreement dated as of the 24th 
day of April, 1974. 

14. 

t 

If any provision or any part of any provision of 
this Note or if the application of any provision or of any 
part of any provision to any situation shall be determined 
by any Court having proper jurisdiction to be invalid, 
illegal or unenforceable, the remainder of this Note and the 
application of such provision or such part of a provision to 
other situations shall not be affected thereby, but shall 
continue in full force and effect as though such invalid, 
illegal or unenforceable provision or part of a provision 
' or applications thereof were not originally a part hereof. 

The Corporation waives presentment, demand, protest and 
notice of demand, protest and nonpayment except Holder 
shall take no action for any default hereunder until ten (10) 
days after receipt by the Corporation of written notice of any 
such default and failure to cure same by the Corporation within 
■ caid ten (10) day period. 

IN WITNESS WHEREOF, D-Z INVESTMENT COMPANY has 
caused this Note to be signed by its President, and its 
corporate seal to be affixed hereto and attested by its 


6 


ONLY COPY AVAILABLE 



CORPORATE SEAL 



(v%>V Secretary / \ 

i I 

.w- 
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D-Z INVESTMENT COMPANY, $50,000 6% PROMISSORY NOTE 
PURCHASED BY BERNARD KROLL ON APRIL 30, 1974 

D-Z INVESTMENT COMPANY 

6% PROMISSORY NOTE 

DUE MARCH 31, 1975 


$ S>c t cc 


L- 


few 



Atlanta, Georgia 
\ 

3 S ,1974 


FOR VALUE RECEIVED, the undersigned D-Z INVESTMENT 
COMPANY (hereinafter sometimes referred to as the "Corporation" 
or the "Borrower") a corporation organised and existing under 
the laws of the State of Delaware, hereby promises to pay to 

the order of 3c ft-O ^ V. -i-_»the principal 

amount of -* -^i- j c — - Dollars 

($r^r ■ v on March 31, 1975, with interest (computed 

on the basis of a 365 day year) on the unpaid balance of such 
principal amount from the date hereof at the rate of six (6%) 
per cent per annum until the same shall become due and payable, 
and with interest on any overdue principal and on any overdue 
interest, xf any be due and payable (to the extent permitted 
under applicable law), at the rate of ten (10%) per cent per 
annum, payable on demand. 


THIS PROMISSORY NOTE IS A SECURITY 
WITHIN THE MEANING OF THE FEDERAL 
AND GEORGIA SECURITIES LAWS. IT 
HAS NOT BE EN REGISTERED UNDER THE 
FEDERAL SECURITIES ACT OR THE SEC¬ 
URITIES ACT OF AMY STATE. THIS 
PROMISSORY NOTE IS BEING ACQUIRED BY 


THE HOLDER FOR INVESTMENT PURPOSES 
ONLY AND NOT FOR RESALE. NO SUCH 
NOTE MAY RE SOLD, OFFERED FOR 
SALE, Af'iN'i CRTS , OR TRANSVFR -'.HD 
UNLESS REGIS '.'■ ON . 'EATEN: ’NT UNDER 
THE FEDERAL SECURITIES ACT AND APPLI¬ 
CABLE STATE SECURITIES ACTS, WITH 



ONLY COPY ay; ilable 


.1 


A 1765 

Excerpts from Exhibit 14 


Secretary,, anck this Note to be dated as of the r? v- _ 

day of (A \vwC- _, 1974 . 


D-Z INVESTMENT COMPANY 


BY: 




'RESIDENT 


CORPORATE SEAL 


ATTEST: 



ONLY COPY AVAILABLE 
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A 176G 

EXCERPTS FROM EXHIBIT 15 

D-Z INVESTMENT COMPANY, $50,000 6% PROMISSORY NOTE 
PURCHASED BY BERNARD KROLL ON MAY 16, 1974 

D-Z INVESTMENT COMPANY 

61 PROMISSORY NOTE 

DUE MARCH 31, 1975 



Atlanta, Georgia 



FOR VALUE RECEIVED, the undersigned D-Z INVESTMENT 
COMPANY (hereinafter sometines referred to as the "Corporation" 
or the "Borrower") a corporation organized and existing under 
the laws of the State of Delaware, hereby promises to pay to 

the order of VVI l v A K _ V/ v rv A- _, the principal 

amount of V \ \ vc-d o vW o - Dollars 

($ "t C i . L -, ) on March 3i, 197 5, with interest (computed 

on the basis of a 365 day year) on the unpaid balance of such 
principal amount from the date hereof at the rate of six.(6%) 
per cent per annum until the same shall become due and payable, 
and with interest on any overdue principal and on any overdue 
interest, if any be due and payable (to the extent permitted 
under applicable lav:), at the rate of ten (10%) per cent per 
annum, payable on demand. 

THIS PROMISSORY NOTE IS A SECURITY 
WITHIN THE MEANING OF THE FEDERAL 
AND GEORGIA SECURITIES LAWS. IT 
HAS NOT BEE N REGISTERED UNDER THE 
FEDERAL SECURITIES ACT OR THE SEC¬ 
URITIES ACT (/'■' ANY STATE. THIS 
PROMISSORY MOTE IS EKING ACQUIRED BY 
THE HOLDER FOR INVESTMENT PURPOSES 
ONLY AND NOT FOR RESALE. NO SUCH 
NOTE MAY BE SOLD, OFFERED FOR 
SALE, ASSIGNED, OR TRANSFERRED 
UNLESS A REGTITRATION STATEMENT UNDER 
THE FEDERAL CLARIT] ’ !> ACT AND APPLI¬ 
CABLE STATE SECURITIES ACTS, WITH 

ONLY. COPY AVAILABLE 



1 


A 17B7 

Excerpts from Exhibit IS 


Secretary, and this Note to be dated as of the 
day of >Wv.y : _, 1974 . 

~ 0 




CORPORATE SEAL 



7 
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A 1768 

EXCERPTS FROM EXHIBIT 16 

D-Z INVESTMENT COMPANY, $50,000 6% PROMISSORY NOTE 
PURCHASED BY MAX SOPHIER ON APRIL 30, 1974 

D-7, INVESTMENT COMPANY 

G% PROMISSORY NOTE 

DUE MARCH 31, 1975 


$ bC,(c 



Atlanta, Georgia 
£Wu- >1974 


FOR VALUE RECEIVED- the undersigned D-Z INVESTMENT 
COMPANY (hereinafter sometimes referred to as the "Corporation" 
or the "Borrower") a corporation organized and existing under 
the laws of the State of Delaware, hereby promises to pay to 
t.he oroer of M.rA ’ R v*-- _,the principal 

^ \ ^ 1 v>Vv - M; y ^|,c-o — - Dollars 

( : -i ■)<'*•--- ' _)>1 on March 31, 1975, with interest (computed 

on the basis of a 365 day year) on the unpaid balance of such 
principal amount from the date hereof at the rate of six (6%) 
per cent per annum until the same shall become due and oavable, 
and v.’ith interest on any overdue principal and on any overdue 
interest, if any be due and payable (to the extent permitted 
under applicable law), at the rate of ten (10%) per cent per 
annum, payable on demand. 


THIS PROMISSORY NOTE IS A SECURITY 
WITHIN THE MEANING OF THE FEDERAL 
AND GEORGIA SECURITIES LAV’S. IT 
HAS NOT PEE?: REGISTERED UNDER THE 
FEDERAL SECURITIES ACT OR THE SEC¬ 
URITIES ACT OF ANY STATE. THIS 
PROMISSORY NOTE IS BEING ACQUIRED BY 
THE HOLDER FOR INVESTMENT PURPOSES 
ONLY AMD NOT FOR RESALE. NO SUCH 
NOTE MAY BE SOLD, OFFERED FOR 


SALE, ASSIGNED 

UNLESS A ?.V.r-e 
THE FELE.RAT. . M 
CABLE STATE EM 


, OR TRANSFERRED 

AT TQM STATEMENT UNDER 
ON:: I TIES ACT AND A Pi’Ll - 
PURITIES ACTS, WITH 


<£>. A 


i 




7 pr ! V r " r ? > ' 


A 17T0 

EXCERPTS FROM EXHIBIT 19 

D-Z INVESTMENT COMPANY, $50,000 6% PROMISSORY NOTE 
PURCHASED BY HAROLD A. LEVOW ON APRIL 30, 1974 

> D-Z INVESTMENT COMPANY 

65 PROMISSORY NOTH 

DUE MARCH 31, 1975 




Atlanta, Georgia 
yjO f\frg.n.,1974 


FOR VAIiUE RECEIVED, the undersigned D 7 , TNVESTMF.N'J 
COMPANY (hereinafter sometimes referred to as the "Corporation 
or the "Borrower") c\ corporation organized and existing under 
the laws of the State of Delaware, hereby promises to pay to 

the order of . v.-D ■ U EVOuJ? __, the principal 

a iount of _ _ _ __ _ l)ol lars 

($ ' 0) on March 31# 3.975, with interest (computed 

on the basis of a 365 day year) on the unpaid balance of such 
principal amount from the date hereof at the rate of six (65) 
par cent par: annum until the same shall become due and payable 
and with,interest on any overdue principal end on any overdue 
interest, if any be due and payable (to the extent permitted 
under applicable law) , at the rate of ton (.105) per cent per 
annum, payable on demand. 


THIS PROMISSORY NOTE IS A SECURITY 
WITHIN THE MEANING OF THE FEDERAL 
AND GEORGIA SECURITIES LAWS. IT 
HAS NOT B EEN REGISTERED UNDER THE 
FKDrT.*j7’ SECURITIES ACT OR THE SEC¬ 
URITIES ACT OF ANY STATE. THIS 
PROMISSORY NOTE IS BEING ACQUIRED HY 
THE HOLDER FOR INVESTMENT PURPOSES 


ONLY AND NOT FOR RESALE. NO SUCH 
NOTE MAY BE SOLD, OFFERED FOR 
SALE, ASSIGNED, OR TRANHFF.P.RED 
UNLESS A REGISTRATION STATEMENT UNDER 
THE FEDERAL SECURITIES ACT AND APPLI¬ 
CABLE STATE SECURITIES ACTS, WITH 
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A 1771 


Excerpts from Exhibit 19 


.‘• / :crc.ia:.'.//v and M.ir. Note to bo dated as of l he 3 O H l N 
day of: _ , 1974. - 


COKJ-OKVH: SKATi 


ATTT’fi?: 


by * ! \ 

C^-A Srdrotary"/Y 


13-5i IlMtST,U;:, T T COMPANY 


i'RjJ.S JDLbT 




7 
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EXCERPTS FROM EXHIBIT 22 

D-Z INVESTMENT COMPANY, $50,000 6% PROMISSORY NOTE 
PURCHASED BY HARVEY JACOBSON ON APRIL 30, 1974 

D-Z INVESTMENT COMPANY 

Gt PROMISSORY NOTE 
Dili: MARCH 31, 197 5 


$S£,c 



Atlanta, Georgia 
3 ( 197 4 


j.’CjH VALUE RECEIVED, tho under signed D-Z INVE' 
COMPANY (hereIr.aI ter f.ome times referred to as tho 'Co:- poiv.tion 
or tho "Borrower") a corporation organized and existing under 
the lawn of the State of Delaware, hereby promises to pay to 

the. order of fN yW\X- ^ d (\ c c _»tho Principal 

amount of i£_'V*\_ T\ Vc. . fw j.» 12'. 

($^ c <_r_ ) on March 31, 1.97 5, with .in to rent (computed 

ou _ tr bewTiVs V.v a 3G5 day year) or. the unpaid balance of such 
principal amount from the date hereof at tho rate of six (6t) 
per cc.nt per annum until the same shall, become cue: and payable, 
and with interest on any overdue principal and on any overdue 
interest; if any be due and payable (to the extent permitted 
under applicable law) , at the rate of ten (.10%) per cent pier 
annum, payable on demand. 

THIS PROMISSORY NOTE IS A SECURITY 
WITHIN THE MEANING OF THE FEDERAL 
AND GEORGIA SECURITIES LAWS. IT 
HAS NOT EERN REGISTERED UNDER THE 
FF.DKIIAL E EC U RITl - ■ S ACT OR THE SEC¬ 
URITIES ACT OF ANY STATE. THIS 
PROMISSORY NOTE IS USING ACQUIRED BY 
THE HOLDER FOR INVESTMENT PURPOSES 
ONLY AND NOT FOR RESALE. NO SUCH 
NOTF. MAY HE SOLD, OFFERED FOR 
SALK, ASSIGNED, OR TRANSFERRED 
UNLESS A REGISTRATION STATEMENT UNDER 
THE FEDERAL SECURITIES ACT AND APPLI¬ 
CABLE STATE SECURITIES ACTS, WITH 


ONLY COPY AVAILABLE 
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A 1773 

Excerpts from Exhibit 22 

.vy, and thi-j Note to ho dated ft a of. tlu. 
clay of_ Q -VS—___' / • 


, 3 c ^ 


d-'/j luvus/r ;t co:yy\ 



BY: //.y::V c 

iSiYf i v 



CORBO’IAVN 


M, 



' ) , 

1 


\ V 

D . 




0NI -Y copy AVAILABLE 
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A 1774 

EXCERPTS FROM EXHIBIT 26 

D-Z INVESTMENT COMPANY, $50,000 6% PROMISSORY NOTE 
PURCHASED BY SEYMOUR P. WEINBERG ON MAY 8, 1974 

D-Z INVESTMENT COMPANY 
6$; PROMISSORY NOTE 
DUE MARCH 31, 1975 



f l ( 


r c 


Atlanta, Georgia 



1974 


FOR VALUE RECEIVED, the undersigned D-Z INVESTMENT 
COMPANY (hereinafter sometimes referred to as the "Corporation" 
or the "Borrower") a corporcition organized and existing under 
the laws of the State of Delaware, hereby promises to pay to 
the order of : i ’ \ 4 \ cc y?.. \' Wv~ \ w-vAv’v' <*;- ,the principal 

araoun t Ox ■— \ ^ v \ woe •->< \ < . \ <0 < 1 1 c < . ——Dollars 

(S YiC. y _) on March 31, 1975, v/ith interest (computed 

on the basis of a 3C5 day year) on the unpaid balance of such 
principal amount from the date hereof at the rate of six (6%) 
per cent per annum until the came shall become due and payable, 
and with interest on any overdue principal and on any overdue 
interest, if any bo due and payable (to the extent permitted 
under applicable law), at the rate of ten (10%) per cent per 
annum, payable on demand. 


THIS PROMISSORY NOTE IS A SECURITY 
WITHIN THE MEANING OF THE FEDERAL 
AND GEORGIA SECURITIES LAWS. IT 
HAS NOT DEEM REGISTERED UNDER THE 
FEDERAL SECURITIES ACT OR THE SEC¬ 
URITIES ACT OF ANY STATE. THIS 
PROMISSORY NOTE IS BEING ACQUIRED BY 
THE HOLDER FOR INVESTMENT PURPOSES 
ONLY AND NOT FOR RESALE. NO SUCH 
NOTE MAY BE SOLD, OFFERED FOR 
SALE, ASSIGNED, OR TRANSFERRED 
UNLESS A REGISTRATION STATEMENT UNDER 
T11E FEDERAL SECURITIES ACT AND APPLI-. 
CABLE STATE SECURITIES ACTS, WITH 




/ 
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( 
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A 1775 

Excerpts from Exhibit 26 

\ 

Secretary, and this Note to ba dated as of the _0_ 

day of V W \_, 1974. 



CORPORATE SEAL 
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